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Is rYoURs A CODE STATE? 


If so, one of the very first books you require is a treatise on Code Pleading, and 
forms and directions for practice under the code. And you require the right treatise 
and set of forms. It is MAXWwELL’s, which is the only single volume work giving both 
principles and forms. 


MAXWEIm8 CODE PLEADINGS. 


CLEAR, CONCISE? UOMPREHENSIVE, 


THE BEST WORK ON THE SUBJECT. 


A treatise on the Law of Pleading and the Code of Civil Procedure. Designed 
for use in all Code States. By the Hon. Samurt Maxwe t, Chief Justice of the 
Supreme Court of Nebraska. 

JupGE MAXWELL studied law and was admitted to the Bar of a Common Law 
State. He has been resident in a code state for the past thirty years, and for 
twenty years has been a member of its Supreme Bench. His knowledge of both 


is a complete treatise on Pleading under the Code of Civil Procedure; every branch 
is discussed fully, tersely and clearly, and illustrated by ample citation of cases, 
early and recent. 

The Forms and Directions given for particular actions, pleadings, answers and 
judgments will be found to cover all cases arising in any but the most exceptional 
practice. This feature of the work is of the greatest value, as it is thoroughly re- 
liable and practical. 


HON. DAVID DUDLEY FIELD says: **You 
have written a valuable book, and done a real 
service to our common profession.’’ 


HON. B. P. WAGGENNER, General Attor- 
ney of the Mo. Pac. Ry’y Co., says: ‘I have 
carefully examined the work, and without hesita- 
tion pronounce it the most complete work on 


Code Pleadings that has come under my observa- 
tion. It is indispensable to every lawyer prac- 
ticing under a code, and should be in every law 
library. You are certainly entitled to the grati- 
tude of the bench and bar for this great work.” 


THE SUPREME COURT OF OHIO wnani- 


mously indorse it. 








ONE VOLUME. OCTAVO. $6.00, NET; $6.25 PREPAID. 


CALLAGHAN & COMPANY, 


114 MONROE ST., CHICAGO, ILL. 





systems of practice is the knowledge at once of study and of experience. His work. 
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The case of Reagan v. The Farmers’ Loan 
and Trust Co., recently decided by the Su- 
preme Court of the United States, in addi- 
tion to affirming the settled opinion of. that 
court on the subject of judicial control of 
State railroad rates, involves a proposition of 
law which is new, at least in railroad litiga- 
tion, and that is that owners of bonds 
and securities or parties holding in trust 
bonds and securities of a railroad company 
have a standing in court, and are entitled to 
ask relief from the act of a State in fixing 
rates which are ruinous and calculated to 
impair the value of the securities. Though 
this is not by any means a new principle of 
law, it being a well established doctrine of 
equity as applied to mortgages generally, 
for its particular application to railroad secu- 
rities there are few precedents. The court 
did not enter into any discussion of the 
question, the result arrived at, however, 
necessarily involving its decision. 

The main questions discussed in the opin- 
ion were whether the suit, being against rail- 
road commissioners of the State of Texas was 
in reality a suit against the State, brought by 
a citizen of another State, within the inhibi- 
tion of the eleventh amendment to the Fed- 
eral constitution, and how far the rates fixed 
by a State railroad commission are sub- 
ject to judicial review. Upon the first 
point the court held that so far from 
the State being the only real party in 
interest and upon whom alone the judg- 
ment effectively operates it has in a pe- 
cuniary sense no interest at all. Going back 
of all matters of form the court says the only 
parties pecuniarily affected are the shippers 
and the carriers, and the only direct peeuni- 
ary interest which the State can have arises 
when it abandons its governmental character 
and as an individual employs the railroad 
company to carry its property. There isa 
sense doubtless, they say, in which it may 
be said that the State is interested in the 
question, but only the governmental sense. 
It is interested in the well-being of its citi- 
zens, in the just and equal enforcement of all 
Vol. 39—No. 2 








its laws; but such governmental interest is 
not the pecuniary interest which causes it to 
bear the burden of an adverse judgment. 
Not a dollar will be taken from the treasury 
of the State, no pecuniary obligation of it 
will be enforced, none of its property affected 
by any decree which may be rendered. Upon 
the subject of the judicial revision of railroad 
rates the court simply reiterated what they 
have previously decided in other cases, the 
principle laid down being that under pretense 
of regulating fares and freights the State can- 
not require a railroad corporation to carry 
persons or property without reward; neither 
can it do that which in law amounts to a tak- 
ing of private property for public use without 
just compensation or without due process of 
law, and that the question of the reasonable- 
ness of a rate of charge for transportation by 
a railroad company, involving as it does the 
element of reasonableness, both as regards 
the company and as regards the public, is 
eminently a question for judicial investiga- 
tion, requiring due process of law for its de- 
termination. The court concluded by re- 
straining the defendants from enforcing the 
rates which were complained of as ruinous. 
In estimating the value of an attorney’s 
services the result thereof is a very important 
factor, and indeed one of the ‘main elements. 
Still there are several other elements which 
must be equally considered. This is illus- 
trated by the recent decision of Randall v. 
Packard, 36 N. E. Rep. 823, where the Court 
of Appeals of New York came near to revers- 
ing a lower court which had given instruec- 
tions in which the element of the result of a 
lawyer’s services was made predominant in 
determining the amount of his fee. The suit 
was for attorney’s fees and the court charged 
that the ‘‘main element of value is the re- 
sult.’ The court very properly held that if 
this statement had stood alone, and without 
anything which could be regarded as qualify- 
ing it, it would have been distinctly erroneous 
and misleading, as to the law and the defend- 
ant would have been entitled to a reversal of 
the judgment. The result of a lawyer’s serv- 
ices, the court says, is an element in deter- 
mining their value, and is, unquestionbly. a 
very important one and had the learned trial 
judge said that the result was one of the main 
elements, he would have been right. There 
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are several other elements which must be 
equally considered in determining the amount 
of an attorney’s compensation; and unless 
the jury were instructed as to the importance 
of their consideration, or if they were so in- 
structed concerning the importance of the re- 
sult attained for the client as to mislead them 
into the belief that they were at liberty to 
base their estimate entirely or principally 
upon that result, there would have been dis- 
tinct error. The general rule is that an at- 
torney, in the absence of an agreement, 
deserves compensation according to the rea- 
sonable worth of his services. Of that the 
jury are the sole judges, and to arrive at 
their value, they may consider the nature of 
the services rendered ; the standing of the at- 
torney in his profession, for learning, skill, 
and proficiency ; the amount involved; and 
the importance to his client of the result. 
The reason why the result is one of ‘the im- 
portant factors in the consideration must be 
obvious. It not only is some evidence of the 
usefulness of the services, but, for its effect 
upon the situation of the client, relatively to 
what it had been, it must be conceded a de- 
gree of influence, in fixing the amount of the 
attorney’s compensation, which is measured 
by the nature and incidents of the result, in 
connection with the other considerations ad- 
verted to. 








NOTES OF RECENT DECISIONS. 





ConTRACTS—REsTRAINT OF TRADE—Monop- 
oLty—Corporations.—The Supreme Court of 
Rhode Island decide in Oakdale Manuf. Co. 
v. Garst, 28 Atl. Rep. 973, that a contract 
by which three or four companies in New 
England, engaged in‘ the manufacture of 
oleomargarine, consolidate as a corporation, 
partly for the purpose of stopping the sharp 
competition between them, and agree that 
none of them shall separately engage in the 
business for five years, is not invalid as con- 
stituting a monopoly; that it is not against 
the laws or policy of a State for citizens to 
form a corporation under the laws of another 
State to do business in the State of their citi- 
zenship, and that it is not an unreasonable 
restriction on trade for persons, forming a 
corporation under which they shall unite 
their business of manufacturing oleomarga- 





rine, to agree that done of them shall sepa- 
rately engage in the business for five years, 
without any limitation as to territory, they 
having in contemplation an extensive busi- 
ness, which should include the building up of 
a foreign trade. Stiness, J., says: 

The complainants seek an injunction against the re- 
spondent to restrain him from violating his covenant 
that he would not engage or be concerned in, di- 
rectly or indirectly, the manufacture or sale of but- 
terine or oleomargarine, for the space of five years 
from the date of the covenant. Prior to April 30, 
1891, the parties carried on that business separately, 
when they agreed to unite and form a corporation for 
the purpose of carrying on their business together. To 
this end, all the parties turned in the stock, machin- 
ery, accounts, and good will of their respective con- 
cerns, at a valuation greatly in excess of the value of 
the property itself, taking an amount of stock in the 
corporation represented by such valuation. The cor- 
poration has carried on the business since that time, 
In August, 1892, the defendant sold his stock in the 
company, to present holders, for $60,000, although as 
he says, the property it represented was worth only 
about $28,000. After this he entered the same busi- 
ness again, and claims the right to do so upon the fol- 
lowing grounds, viz: (1) That he was induced to 
enter into the contract through false and fraudulent 
misrepresentations of the complainants; (2) that the 
contract is void as a combination to raise the price of 
a necessary and useful commodity in trade, and to 
stifle competition; (3) that one purpose of the con- 
tract was to form a corporation in violation of the 
laws of this State; (4) that,the contract being in re- 
straint of trade, its enforcement is unreasonable. 

As to the first defense, it is sufficient to say that we 
do not find it to be supported by the evidence. The 
respondent knew perfectly well what he was doing in 
making the arrangement, and agreed to it freely. The 
facts that one of the companies was using a secret 
process to preserve the freshness of the product, so 
that it could be exported to tropical climates, and 
that it was engaged to some extent in such export are 
shown by the proof. 

In support of the second ground of defense, the re- 
spondent cites cases of eontracts to create a monopoly 
and to force prices. Such was People v. North River 
Sugar Refining Co., 54 Hun, 354, 7 N. Y. Supp. 406, a 
proceeding to vacate the charter of the company be- 
cause it had become a partner in the Sugar Trust.” The 
unlawfulness of such a combination was largely dwelt 
upon, but inthe Court of Appeals (121 N. Y. 582, 24 
N. E. Rep. 884) the decision was sustained only upon 
the ground that the company had practically relin- 
quished its corporate functions, and so had forfeited 
its franchise. Arnot v. Coal Co., 68 N. Y. 558; Craft 
v. MeConougby, 79 Ill. 346; Morris Run Coal Co. v. 
Barclay Coal Co., 68 Pa. St. 173; and Emery v. Candle, 
Co., 47 Ohio St. 320,24 N. E. Rep. 660,—were cases 
where contracts, based upon a monopoly, were held 
to be invalid. Undoubtedly, there may be combina- 
tions so destructive of the right of the people to buy 
and sell and to pursue their business freely that they 
must be declared to be void upon the ground of pub- 
lic policy. In such cases the injury to the public is 
the controlling consideration. But it does not follow 
that every combination in trade, even though such 
combination may have the effect to diminish the 
number of competitors: in business, is therefore il- 
legal. Such arule would produce greater public in- 
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jury than that which it would seek to cure. It would 
be impracticable. It would forbid partnerships and 
sales by those engaged in a common business. It 
would cut off consolidations to secure the advantages 
of united capital and economy of administration. It 
would prevent all restrictions and exclusive privi- 
leges, and hamper the familiar conduct of commerce 
in many ways. There may be many such arrange- 
ments which will be beneficial to the parties, and not 
injurious to the public. Monopolies are liable to be 
oppressive, and hence are deemed to be hostile to the 
public good. But combinations for mutual advantage, 
which do not amount to a monopoly, but leave the 
field of competition open to others, are neither with- 
in the reason nor the operation of the rule. This is 
well put in Skrainka y. Scharringhausen, 8 Mo. App. 
522, where 24 owners of stone quarries, on account of 
a ruinous competition, which made it pdssible to work 
their quarries ata profit, made an agreement to sell 
through a common agent for the space of six months, 
and the agreement was sustained. The court says: 
“But not every agreement in restraint of trade is il- 
legal. Where the contract injures the parties making 
it, by diminishing their means for supporting their 
families, tends to deprive the public of the services of 
useful men, discourages the industry, diminishes the 
production, prevents competition, enhances prices, 
and, being made by Iarge companies or corporations, 
excludes rivalry, and engrosses the markets,—tends 
to ‘make acorner,’ to use the slang of the stock and 
provision gamblers,—it is against the policy of the law. 
But restraints upon trade imposed by an agreement 
under limitations as to locality, time, and persons, are 
not necessarily restraints of trade in the general sense 
which is objectionable.’”’ Soin Todd vy. Gross, 127 N. 
Y. 480, 28 N. E. Rep. 469, the defendants had sold 
their business of making cheese by secret process, un- 
der a general restriction not to engage in the business 
for five years, with reference to which it is said: “The 
covenant was not in general restraint of trade, but 
Was a reasonable measure of mutual protection to the 
parties, as it enabled the one to sell at the highest 
price, and the other to get what they paid for. It im- 
posed no restriction on either that was not beneficial 
to the other by enhancing the price to the seller or 
protecting the purchaser. Recent cases make it very 
clear that such an agreement is not opposed to public 
policy, even if the restriction was unlimited as to 
both time and territory. The restriction under con- 
sideration, however, was not unlimited as to time.” 
These two eases state a very sensible rule, both as to 
the public and the parties, and they are exactly like 
the case before us. Here there is no monopoly. 
Three of the four companies in New England in this 
line of manufacture agreed to unite; one inducement 
being to stop the sharp competition then existing be- 
tween them. But even so, not only is the field open 
to the other company, equal in strength to either of 
these, but it is also open to competition from com- 
panies in other parts of the country and to the for- 
mation of new companies. This is neither monopoly, 
nor sueh an approach to it as amounts to the same 
thing. It isthe common occurrence of a consolida- 
tion of firms. It is not illegal on the ground of reduc- 
ing competition. 

With reference to the third ground of defense, it 
does not appear that the agreement in any way vio- 
lates the laws or policy of this State, and if it did, the 
defendant being a party to it, could not set it up. 
Chafee v. Manufacturing Co., 14 R. I. 168. The mere 
fact that the complainant corporation is created under 
the laws of the State of Kentucky is not sufficient to 





warrant a dismissal of its case, for foreign corpora- 
tions have frequently been recognized as suitors in 
this court. Bank vy. Kendall, 7 R. I. 77; Machine Co. v. 
York, 11 R. I. 388; Smelting Co. v. Smith, 13 R. I. 27; 
Manufacturing Co. v. King, 14 R. I. 511. They are 
also recognized as doing business here by comity. 
Pierce vy. Crompton, 13 R. I. 312. While the fact that 
citizens of Rhode Island go to Kentucky for an act of 
incorporation is one that naturally excites curiorsity, 
if not suspicion, as to the motives and good faith of 
the concern, yet so long as it pursues a lawful busi- 
ness, and violates no law of this State, we do not see 
how we can refuse to jrecognize it. True, the advan- 
tages of yearly statements and liability of stockholders, 
given to creditors under our statute, are wanting; but 
that is a matter for those who deal with the corpora- 
tion to consider. We can hardly deny the right ofa 
foreign corporation to do business in this State, upon 
considerations of public policy, when our own statutes 
(Pub. Laws, ch. 1209), expressly provide for corpora- 
tions formed in this State for carrying on business out 
of the State. 

The fourth ground of defense involves the reason- 
ableness of the restrictive covenant. The test of rea- 
sonableness is the test of validity in contracts of this 
kind. The test is be applied according to the circum- 
stances of the contract, and is not to be arbitrarily 
limited by boundaries of time and space. There has 
been much discussion upon this subject, which need 
not be repeated. The law has advanced, pari passu 
with social progress, toa point of practical unanim- 
ity. The rule, now generally received, has been rec- 
ognized in this State, that contracts in restraint of 
trade are not necessarily void by reason of universal- 
ity of time (French v. Parker, 16 R. I. 219, 14 Atl. Rep. 
870), nor of space (Herreshoff v.. Boutineau, 17 
R. I. 3, 19 Atl Rep. 712); but they depend 
upon the reasonableness of the restrictions under 
the conditions of each case. The diversity of 
these conditions produces an apparent diversity 
of decision, and yet it will be found upon 
examination that most of the cases really 
turn upon the reasonableness of the restriction. For 
example, in Wiley v. Baumgardner, 97 Ind. 66, cited 
by the respondent, sale was made of a dry-goods 
store, with the vendor’s agreement not to engage in 
the dry-goods business for five years; and in Her- 
reshoff v. Bountineau the agreement was not to teach 
within this State. In these cases the subjects of the 
contracts were ofa purely local character, and out- 
side restraint was unreasonable. On the other hand, 
in Thermometer Co. v. Pool, 51 Hun, 157,4N. Y. 
Supp. 861, where the business was extensive, restraint 
within the entire territory of the United States, and 
in Tood v. Gross, 127,4 N. Y. 480, 28 N. E. 
Rep. 469, unlimited restraint as to territory, were 
sustained. The contractisto be determined by its 
subject-matter and the conditions under which it was 
made; by.considerations of extensiveness or localism, 
of protection to interests sold and paid for, of mere 
deprivation of public rights for private gain, of proper 
advantage on one side, or useless oppression on the 
other. In this case the contracting parties were all 
capable business men. They knew what they were 
about. The clause objected to was mutually bene- 
ficial and equally restrictive. The respondent was to 
gain as much advantage from it as any of the others, 
so long as he remained in the company, and in case of 
sale it would enhance the value of his stock. And 
this it did; for, when he sold his stock, he received 
for it more than double what he testified the prop- 
erty was worth. Having received this large price for 
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his stock, he now seeks to destroy its value upon the 
ground that the original agreement was unreasonable. 
The circumstances show that it was not unreasonable. 
The parties contemplated an extensive business, with 
a special effort to develop an export trade. No limit- 
ation of foreign countries could be made in advance, 
for the company was to seek its markets. In this 
country it might need toset branches in different 
parts for the sale or manufacture or exportation of 
its products. Time was needed to ascertain what 
could be done, and where, and so the term of five 
years was agreed upon within which the company 
should be free to seek its field of operation. To allow 
the respondent now to overthrow that agreement 
would be grossly inequitable. We think the com- 
plainants are entitled to the relief prayed for. 





CorporRATIONS—INSOLVENCY—ATTACHMENT. 
—In La Grange Butter Tub Co. v. National 
Bank of Commerce, 26 8S. W. Rep. 710, the 
Supreme Court of Missouri hold that though 
a corporation is insolvent, a creditor not con- 
nected with the corporation may obtain pref- 
erence, before a court of equity obtains juris- 
diction over it for winding up its affairs, by 
attaching the property of the corporation, 
though he is advised to do so by a director 
of the corporation. Burgess, J., says: 

While it may be conceded that corporate assets are 
regarded as a trust fund for the benefit of all the corpo- 
ration creditors, the rule as announced by this courtin 
Foster v. Planing-Mill Co., 92 Mo. 79,4S. W. Rep. 260, is 
that a corporation may, when acting within the scope 
of the purposes for which it was incorporated, do any 
act in furtherance of those purposes, and, although 
insolvent, it may prefer some creditors to others, even 
though such credtiors be among the directors of the 
corporation, provided such preference is made in good 
faith, and to a bona fide creditor. This rule only ap- 
plies to the acts of the corporation while it is a going 
concern, and before it has gone into the hands of a re- 
ceiver, or liens have attached to the corporate prop- 
erty. Itis true, as held in Roan v. Winn, 93 Mo. 503, 
4S. W. Rep. 736, and authorities cited, that, after 
confessed insolvency, the directors of a corporation 
cannot, in equity, secure any advantages to themselves. 
This is because they represent all the creditors, and 
occupy the position of trustees towards them, and a 
trustee, or a person standing in a similar or fiduciary 
relation, will not, in equity, be allowed to take advan- 
tage of his position, exercise his power, or to manage 
or appropriate the property of which he has the con- 
trol, for his own profit and to his own advantage, at 
the expense of those for whom he is acting. Buta 
creditor, not adirector, and one who has no interest 
in the corporation, other than that of a creditor, oc- 
cupies a very different position. He is not a trustee, 
and, in his efforts to collect his debt, is representing 
no one but himself. The mere insolvency of the cor- 
poration did not have the effect of depriving the de- 
fendant bank of its legal remedies, and the right to 
sue by attachment, and thus acquire a superior lien 
to any and all other creditors, if fortunate enough to 
do so, and it felt soinclined. In doing so, it merely 
pursued a remedy that the law provided for it and 
others similarly situated, and it was certainly guilty 
of no fraud or unfairness in doing that which the law 
provided that it might do. As was said in Roseboom 





v. Whittaker, 1382 Ill. 81,23 N. E. Rep. 339: ‘‘Appel- 
lants insist that, if the corporate assets became a trust 
fund for the payment of the corporate debts, the in- 
stant the corporation became insolvent said assets be- 
came atrust fund for the payment ofall the debts, 
pro rata, and that the decree, therefore, is erroneous, 
in giving the judgments in the attachment suits a 
preference over the claims of other creditors.’ The 
attachment suits were commenced and the attachment 
writs levied before the filing of the original bill, and 
before the jurisdiction of a court of equity was in- 
volved, for the purpose of taking into its hands the 
corporate assets, and administering them upon equi- 
table principles. The mere insolvency of the corpora- 
tion cannot have the effect of depriving creditors of 
their legal remedies; but they are at liberty, notwith- 
standing the insolvency, to sue the corporation in an 
action at law, and by means of such proceeding esiab- 
lish a specific lien upon the property seized under 
attachment or execution. Such lien, when perfected, 
will doubtless entitle the creditor acquiring it toa 
preference over other unsecured creditors. After the 
aid of a court of equity has been invoked, and that 
court has taken the assets of the insolvent into its 
hands, the jurisdiction becomes necessarily exclusive; 
and it will proceed, in administering the insolvent es- 
tate upon the maxim that equality is equity. After 
that jurisdiction has attached, ordinarily, no creditor 
can pursue a legal remedy, at least in such way as to 
obtain for himself a preference. But the court of 
equity is bound to respect legal rights and preferences 
already acquired, and to make distribution accord- 
ingly.”” There was no fraudulent collusion shown to 
have existed between officers of the egg-case company 
and the defendant bank, in order to give it a prefer- 
ence over others of its creditors. The mere fact that 
Clark, the cashier and one of the directors of that 
company, stated to the officers of the defendant bank 


that they were in bad shape, and that they had better .- 


attach the St. Louis property, did not show such fraud. 
The assets of the insolvent corporation are trust funds 
for the benefit of all its creditors, in so far as to pro- 
hibit the disposition of its assets towards the payment 
of debts due its officers, or by securing such debts by 
creating liens to secure the payment thereof, so as to 
thereby give them a preference over other creditors, 
or from the time when a court of equity acquires 
jurisdiction over it for the purpose of winding up its 
affairs, and distributing the proceeds arising froma 
sale of the assets equitably among the creditors. In 
case of an insolvent corporation a court of equity will 
make distribution of the corporation assets pro rata 
among the corporation creditors, and to that end will 
regard the corporation property as atrust fund. It 
is in this sense and upon this principle that the assets 
are trust funds. They are trust funds when a court 
of equity is appealed toin behalf of any member of 
the corporation, or creditor, to protect and distribute 
the assets upon equitable principles; but there is no 
rule which makes them trust funds in any other sense 
than as hereinbefore stated, nor is there any law or 
rule inequity which prohibits any creditor of the 
corporation from obtaining a lien upon the assets by 
due process of law, by a hostile proceeding. Van 
Alstyne v. Cook, 25 N. Y.489; Roseboom vy. Whittaker, 
supra. There are courts of high authority, notably 
Tennessee, which hold that after a corporation has 
become insolvent, and ceased to be a going concern, 
then the assets must be distributed pro rata among 
ull the creditors, and that no creditor can acquire a 
prior lien over others by reason of the seizure of the 
corporate property under attachment or execution in 
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his favor. Smith vy. Insurance Co., 3'enn. Ch. 502; 
Marr v. Bank, 4 Cold. 471. We feel inclined, however, 
to follow the rule as announced by the courts of New 
York and Illinois; believing. them, as we do, to be in 
accordance with the weight of authority. With the 
concurrence of the other judges of this division, the 
judgment of the Circuit Court is affirmed. 





Banks AND BankinG—CeErtTIFIED CHECK— 
Liapimity OF Drawer.—The authorities are 
more or less in conflict on the question of the 
liability of a drawer of a certified check. 
The Supreme Court of Ohio has lately held 
in Cincinnati Oyster & Fish Co. v. National 
Lafayette Bank that where the drawer of a 
check, before delivering it to the payee, has 
it certified as good by the bank upon which 
it is drawn and the payee presents it in due 
season for payment and gives due notice to 
the drawer of its non-payment and the bank 
had failed at the time of presentment for pay- 
ment the drawer will not be discharged for 


liability on the check. Dickman, C. J., says: 

The record presents only one question that claims 
our consideration, and that is, can the drawer ofa 
certified check be held liable for its payment where 
it is certified by the bank at his own instance, request, 
or procurement, before he delivers it to the payee? 
Among the numerous definitions of checks which the 
text writers give, that of Mr. Daniels, in his treatise 
on Negotiable Instruments (section 1566), has been 
very generally approved. A check is there defined 
as ‘‘a draft or order upon a bank or banking house, 
purporting to be drawn upon a deposit of funds for 
the payment at all events of a certain sum of money, 
toacertain person therein named or to him or his 
order, or to bearer, and payable instantly on demand.” 
It is an absolute transfer or appropriation of so much 
money inthe hands of the drawee. If the payee or 
holder presents the check for payment before the 
close of banking hours on the next day after its date, 
and payment.is refused, the drawer, if duly notified, 
will be liable. And the drawer will not be discharged 
from liability by the delay of the holder to make pre- 
sentment and give notice of dishonor unless he has 
suffered loss thereby; and if the bank remains solvent, 
and the fund upon which the check is drawn is unaf- 
fected by the delay, the liability of the drawer con- 
tinues, ordinarily, in full force. The certification of 
the check by the bank as “good,” procured by the 
drawer, on his own motion, before its delivery to the 
payee, will not relieve the latter from the necessity of 
making due presentment, and giving due notice of its 
dishonor, if he would hold on to the liability of the 
drawer; nor will such a certification discharge the 
drawer where the bank becomes insolvent, if the payee 
uses the proper diligence in presenting the check for 
payment, and giving notice of its dishonor. In other 
words, where the drawer of the check delivers it al- 
ready certified, the relations of the payee or holder 
and the drawer are not affected by the circumstance 
that the check is certified; their duties and obligations 
towards each other remain the same as they would 
have been had the check not been certified. Upon 
presentation of the check by the drawer to the bank 
for certification, it becomes manifest that it is designed 
to be negotiated, and that the drawer, to facilitate its 








negotiation, seeks to strengthen his own obligation by 
adding to it that of the bank. The certification be- 
comes an acknowledgment by the bank that the drawer 
has funds on deposit, which the bank will pay over to 
the holder of the check upon its being presented. 
Assurance is thereby given to the payee that the check 
has not been drawn without provision to meet its pay- 
ment. A check so certified, when offered in taking 
up drafts, notes, or other mercantile paper, if it is re- 
ceived too late to pass through the clearing house on 
the day when offered, may inspire confidence that 
when presented the next day for payment it will not 
be dishonored. But such an enlargement ofthe se- 
curity is not to be construed into an absolute discharge 
of the drawer of the check. By simply receiving the 
check in the form in which it is presented, the holder 
does not make the drawee his sole debtor, as when, 
after becoming the owner, the holder procures the 
certification of the check; thus voluntarily making the 
bank upon which it is drawn his sole debtor, and re- 
leasing the drawer. Born vy. Bank, 128 Ind. 78,24 N. 
E. Rep. 173. 

It is said, however, in behalf of the plaintiff in error, 
that the drawer of the check in dispute caused it to be 
certified by the requirement of the Lafayette Bank. 
The record does not lead us to that conclusion. It is 
not anywhere stated that the notice was sent to the 
plaintiff in error that checks on other banks would 
not be received in payment for drafts after 1:30 o’clock, 
unless certified. The bank notified the plaintiff in 
error that it held for collection the sight draft received 
from its banking correspondent in Michigan, but what 
else that notice contained does not appear, as the no- 
tice itself was not offered in evidence. As agreed to 
by counsel for the parties to the cause, the plaintiff in 
error received from the Lafayette Bank the sight 
draft, ‘‘and, in exchange therefor, gave its check, al- 
ready, by its procurement, certified by the Fidelity 
National Bank.’”’ The fact that, when the check was 
thus given, it had already been certifted by the pro- 
curement of the plaintiff in error, would in itself pre- 
clude the idea that the bank had procured it to be 
certified. Moreover, the rule requiring checks offered 
after half past 1 o’clockin payment of drafts to be 
certified was not an invariable one, but its enforcement 
was dependent upon whether the party receiving a 
check was satisfied that it was good, or that the part 
drawing it was responsible. If the check on the Fi- 
delity National Bank had been uncertified, it would 
not be eontended that it was taken in absolute and 
final discharge and satisfaction of the sight draft. It 
would rather be deemed to have -been taken in pay- 
ment on the condition that it should be paid when 
presented. An uncertified check, if given in the ordi- 
nary course of business, and unattended by especial 
circumstances, is not presumed to be received as ab- 
solute payment, even if the drawer have funds in the 
bank. The holder is not bound by receiving it, but 
may treat it as a nullity if he derives no benefit from 
it, provided he has been guilty of no negligence which 
has caused an injury tothe drawer. 2 Pars. Cont. 
(8th Ed.) 786. 

The payee to whom the debt is owing may demand 
money in lieu of a check, in the absence of an express 
agreement. No implication arises, from the mere 
fact that the drawer has procured the check to be cer- 
tified, that it is accepted as money or currency. The 
rule has been laid down in New York that by the act 
of certification the bank undertakes for only two facts, 
viz.: the genuineness of the drawer’s signature, and 
the sufficiency of his account to meet the demand of 
payment; that it vouches for nothing further, either 
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in the body of the check or indorsed uponit. Marine 
Nat. Bank y. National City Bank, 59 N. Y. 67. While 
the act of certification may increase the negotiability 
of the check in the market, it cannot be regarded as 
evidence of the solvency of the bank, and, per se, 
gives rise to no presumption that a check is accepted 
in payment as money. It was said in Born vy. Bank, 
supra: “It neither represents nor touches the ques- 
tion of the insolvency ofthe bank upon which it is 
drawn. There is, therefore, no just reason for con- 
cluding that the party who takes a certified check, in 
the ordinary course of business, assumes the risk of 
the solvency of the bank chosen by the drawer of the 
check as his place of deposit. . . . The certifica- 
tion of a check is not intended to convey tothe per- 
son to whom it is offered an assurance that the bank 
upon which it is drawn is solvent, for there is nothing 
in the nature of the transaction, nor in the form of the 
contract, which authorizes the inference that any of 
the parties expected or intended that it should have 


that effect.” 
The question of the drawer’s liability ona check, 


procured by him to be certified before delivering it 
to the payee, has received the consideration of the 
Supreme Court of Massachusetts, in the cases of Head 
v. Hornblower and Minot v. Russ, 156 Mass. 458, 31 N. 
E. Rep. 489. In the opinion by Field, C. J., a marked 
distinction is drawn between checks presented for 
certification by the drawer and those whose certifica- 
tion is procured by the payee or holder. It was there 
held, that, when the payee or holder of a check pre- 
sents it for certification the bank knows that it is done 
for the convenience or security of the holder. The 
holder could demand payment, if he chose, and it is 
only because, instead of payment, the holder desires 
certification, that the bank certifies the check instead 
of paying it. Inthe opinionitis said: ‘The weight 
of authority is that if the drawer, in his own behalf, 
or for his own benefit, gets his check certified, and 
then delivers it to the payee, the drawer is not dis- 
eharged; but that if the payee or holder in his own 
behalf, or for his own benefit, gets it certified instead 
of getting it paid, then the drawer is discharged. We 
are of opinion that this view of the law rests on sound 
reasons. . . If persons receive checks uncertified, 
and then present them to the bank for certification in- 
stead of payment, the certification should be consid- 
ered as discharging the drawer.’’ A check being pay- 
able immediately on demand, the holder has no right 
to demand from the bank anything but payment of 
the check; and the bank has no right, as against the 
drawer, to do anything else but payit. Daniel, Neg. 
Inst. § 1601. Where, therefore, the holder, instea‘l of 
demanding and receiving the money, has the check 
certified, and leaves the money in the bank, subject to 
future draft, he enters into independent contractual 
relations with the bank, not contemplated by tne 
drawer, and to which the drawer is not a party. In- 
stead of receiving payment, as he might and should 
have done, he chooses to accept in place of payment 
an express, executory agreement by the bank to pay 
the check to the holder, when presented for payment, 
at any time thereafter. Bank v. Jones, 137 Ill. 634, 27 
N. E. Rep. 533. In contemplation and by operation 
of law, the holder is in the position of having actually 
drawn out the funds from the bank, and redeposited 
them to his own credit, and caused a certificate of 
deposit to be issued to him therefor. Itis evident 
that the drawer is thereby made to stand in a differ- 
ent relation to the payee and holder from what he 
would were the check certified by his own procure- 
ment prior to its delivery to the payee. 





PAaRTNERSHIP—POWER OF Law PARTNER TO 
Binp Firm.—In Fornes v. Wright, 59 N. W. 
Rep. 51, the Supreme Court of Iowa hold 
that a member of a law firm acts within the 
scope of his powers in furnishing a surety on 
an attachment bond for a client and in re- 
ceiving money from the client to indemnify 
such surety, and the other members of the 
firm are liable to the client for the money so 
deposited, though they had no knowledge of 
the fact, and though the partner receiving it 
never accounted for it as a firm asset. The 
court says: 


The first question discussed by appellants is 
“whether a firm engaged in the general practice of 
law, or a member thereof, other than the one actually 
receiving the money, is liable for money deposited to 
indemnify a surety procured by him on an attachment 
bond in an action brought by the firm as attorneys for 
the plaintiff in such action.’”’ It is insisted that such 
an act by a member of a law firm is beyond the scope 
of the business of the firm, and hence the other part- 
ners are not liable. The determination of the ques- 
tion presented involves a finding as to whether Hal- 
dane’s act in receiving the money was within the 
scope of the firm’s business. It is, we think, a com- 
mon and well-settled practice for attorneys to procure 
bonds for their clients, and to accept money, property, 
or other form of security for the protection of resi- 
dent sureties. That such acts are within the legiti- 
mate and proper scope of their professional employ- 
ment we have no doubt. If defendant’s firm had 
called upon plaintiff to advance $1,000 to pay witness 
fees, court costs and the like, and the money had 
been sent, and at the end of the litigation +500 of it re- 
mained unexpended for those purposes, and the at- 
torney’s fees had been paid, no one would question 
that plaintiff might recover of defendants said bal- 
ance. Now, the procuring a surety, on an attachment 
bond, in a proper case, where it becomes necessary to 
sue outa writ of attachment inorder tosecure a 
client’s claim, is as much within the scope of the busi- 
ness of a firm of lawyers as is the proper prosecution 
ofthe case in other respects. We do notsay that an 
attorney is bound to furnish such security, but to do 
so is not outside of the scope of the business. The 
practice of thus aiding clients—and especially non- 
resident clients—in procuring bonds and sureties is 
not only acommon one, but in many cases necessary 
to secure the collection of claims which might be 
lost if attorneys and clients were compelled to pursue 
some other method. There are many things an at- 
torney may do, the doing of which the law does not 
enjoin upon him asa duty, yet they are within the 
scope of his business. We hold, then, that while the 
furnishing of asurety on the attachment bond, and 
the receiving of money to idemnify such surety, was 
not a duty enjoined upon defendants, and was not an 
absolute necessity to the carrying on of the partner- 
ship business, still such acts were proper to be done 
in furtherance of the client’s interest, and, when so 
done, all of the members of the firm, whether cogni- 
zant of the facts or not, are bound by the individual 
act of a partner, done inthe firm name, and in fur- 
therance of its interests. As bearing upon this, we 
cite the following authorities: Mechem, Ag. § 816; 
Clark v. Randall, 9 Wis. 1385; Pierce vy. Strickland, 2 
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Story, 292, Fed. Cas. No. 11, 147; Schoregge v. 
Gordon, 29 Minn. 367, 13 N. W. Rep. 194; Whart. Ag. 
§$ 585-589; Moulton v. Bowker, 115 Mass. 36; Weeks, 
Attys. at Law, § 218; Nelson v. Cook, 19 IIl. 440; 
Bank v. Geary, 5 Pet. 99; Jenney v. Delesdernier, 20 
Me. 1838. We need not cite authorities to the effect 
that, if the act done was within the scope of the firm 
business, then each partner is liable, regardless of 
his knowledge or want of knowledge of the doing of 
such act. It may work hardship to hold all the mem- 
bers of a firm liable on account. for this money when 
it was received and appropriated by one member of 
the firm, and when it appears it never went into the 
assets of the firm; but it is a hardship incident to and 
growing out of the partnership relation, wherein each 
is liable for the act of either, if within the proper 
seope of the firm’s business. This money was called 
fur by the firm of Wright, Baldwin & Haldane. It 
was received by Haldane as a member of the firm, 
and so receipted for. The draft was indorsed by the 
latter inthe firm name. It was thus a firm transac- 
tion, for which each member is accountable. The 
fact that Haldane conducted all the correspondence 
in no way affects defendants’ liability. 





DISCRETIONARY POWER OF AN 
AGENT. 





The general rule applicable to the author- 
ity to be exercised by agents requires them 
to follow the instructions of their principals.! 
And where an owner of personal property 
who has placed it in the hands of another 
with instructions to take certain action in re- 
gard to it intends to make the latter an agent, 
the agency if clearly defined may also be 
clearly executed, provided an emergency, 
unexpected event, or superior power does 
not intervene to prevent it. But when the 
execution of the trust is hindered or thwarted 
by insuperable obstacles, may the agent de- 
part from his strict orders and go beyond 
literal authority and exercise powers over the 
subject of his agency which are only ordi- 
narily possessed by his principal? Using his 
good intentions and best judgment under ex- 
isting circumstances in the same manner as 
the principal might be expected todo in a 
like situation. And, if so, what are some of 
the conditions, the existence of which give 
rise to the authority necessary to meet the 
exigencies of the situation? Or may they be 
regarded as implied in the contract of agency? 
So far as the property is concerned their 
presence seems to bring the principal and 
agent on to the same plain, and while they 
might differ somewhat in regard to mode of 
action, the criterion of the agent’s acts is 
good faith and his best judgment. They 


1 27 Cent. L. J., 382, and cases cited. 





seem to be his safe-guard.? But, as necessity 
is not what an agent may sometimes conceive 
it to be,® some examples of it as judicially de- 
clared, may be given. In an action to re- 
cover the value of the services of a slave, an 
agreement made on the one side by an agent 
and on the other by defendant was denied by 
plaintiff on the ground that the agent was 
unauthorized. The facts were that A by 
written instructions was empowered to re- 
ceive and to sell a slave for cash at a price 
fixed by the owner of it, while A was en route 
to his destination. The slave had just com- 
pleted a term of service at a distant place 
from his owner’s residence. A could not 
make a cash sale, and without incurring a 
large expense to the owner, could not take 
the slave with him; so he left it with the de- 
fendant service free. Held that A was de- 
fendant’s agent.‘ In a later case,° the plaint- 
iff charged the defendant with a conversion of 
goods shipped to the latter to sell on commis- 
sion. They were stopped short of their desti- 
nation because of armed hostilities and were 
taken in charge by defendant at that point. 
Subsequently the goods by military orders had 
to be removed or destroyed. Defendant sold 
them and received confederate money (the 
only currency) for them. War prevented 
communication between the parties, and de- 
fendant at the end of two years bought 
goods with the money because it was fast 
losing its value. He sold the goods for cash. 

Held, no conversion. But recovery was had 
on a count for money had and received to 

plaintiff’s use. A leading case in this coun- 

try is Forrestier v. Bordman,* decided by Mr. 

Justice Story, wherein he affirms the rule un- 

der consideration. Defendant sent a cargo 
of flour to South America in charge of an 

agent to be there sold and the proceeds of 
the sale to be invested ina return cargo to 
be bought in India. After a sale of a part of 

the flour the agent could not sell the balance 

except at an enormous sacrifice; whereupon 

he proceeded to Batavia and requested 

plaintiff to sell it and irvest the proceeds of 

both sales for the benefit of the shipper. The 


2 Greenleaf v. Moody, 13 Allen (Mass.), 363. 

3 Catlin v. Bell, 4 Campb. 183; Hawtayne vy. Bourne, 
7M. & W. 595, Park, B.; Foster v. Smith, 2 Cold 
(Tenn.) 474. 

4 Williams v. Shackelford, 16 Ala. 318. 

5 James vy. Borgois, 4 Baxter (Tenn.), 345. 

6 1 Story, C. C., 43. 
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market was ‘‘glutted’’ and the flour was in a 
damaged condition. It was sold on credit 
and subsequently the purchaser became in- 
solvent. The plaintiff failing to recover his 
advances on the cargo from the insolvent 
brought action against defendant to recover 
same and had judgment in full. An occasion 
where the exercise of extraordinary powers 
was called into use may be found in Green- 
leaf v. Moody, supra. During the late civil 
war goods were consigned to defendant in 
New Orleans to be sold. He advanced freight 
and other charges and afterwards sold a part 
of the consignment to the military authorities 
for cash. But upon delivery of same, pay- 
ment was refused except in certificates of in- 
debtedness of the United States at their par 
value, which the agent accepted as the only 
alternative to which he might resort for pay- 
ment. Thereafter the remainder of the goods 
were seized by the military and payment for 
them was offered in more of the certificates, 
and in that way only. The certificates were 
of fluctuating value in the market and de- 
fendant sold them at seven per cent. dis- 
count. His good faith was not drawn into 
question, neither was there any contention 
over the excercise of his judgment. He was 
not held liable to his principal for the amount 
of the discount. The point of contention 
was that he should have written to the prin- 
cipal for authority to sell. The answer to 
that was that the lapse of time before a reply 
could be had, in the judgment of the agent 
would occasion loss to the consignor. 

No right to recover for loss sustained by 
the principal was recognized in those cases. 
Neither do they show any instructions to the 
agent which withholds from him the exercise 
of a sound discretion in view of the sur- 
roundings, when called upon to act. If he 
did what in his judgment was beneficial to 
his principal, honestly and sincerely, the con- 
sequence of loss from an error of judgment 
gives no right cognizable at law. Whether 
or not a person not standing in the relation 
of an agent and having. in his possession 
goods belonging to another, may under cer- 
tain circumstances sell them for the benefit 
of the latter, as his agent, is within the prin- 
ciple invoked here is yet an open question. 
It has been held that the owner of a horse 
whose leg had been broken while it was in 
the pasture of another without charge, was 





liable to a farrier for services rendered in 
treating the animal for the fracture, upon re- 
quest of the latter.’ The difficulty to over- 
come in the case of one who, until he re- 
scinds the sale as a purchaser, could hardly 
establish himself as the agent of the seller, is 
the fact that he is a buyer. But, where he 
has bought goods by sample, and especially 
in a foreign or very remote market, inspection 
being impossible, unless the goods are equal 
to the sample upon their receipt in good con- 
dition, there is no assent on the part of the 
buyer; and then if it would be against the 
interest of the owner to return or reject the 
goods, might such person acting prudently 
and honestly, sell the chattel for the benefit 
of the owner. Such a case seems to be clearly 
within the test to be applied to the cases re- 
ferred to. Anyway we have the encourage- 
ment of eminent authority on the aflirmation 
of the question.* And if we take the case of 
perishable goods, any doubt heretofore exist- 
ing will be removed. But an agent must not 
go too far in the exercise of his extraordinary 
powers, for if he is in any degree neglectful, 
he can not escape the consequences of it ;? as 
where political conditions of a country justi- 
fies the removal of funds belonging to his 
principal, but his right to make such removal 
of them does not permit him to part with the 
control of them. Although an agent may be 
instructed as to the disposition of the prop- 
erty in his hands, yet the instructions may be 
afterwards qualified in such a way as to be 
indefinite and to authorize the exercise of the 
agent’s judgment in regard to the disposal of 
the goods.” For instance after receiving di- 
rections as to sale, the principal requests 
the agent to withhold the goods from the 
market until the immediate effect of a public 
act about to become a law has past. It does 
not appear how long the agent is to keep the 
articles out of the market, and it is virtually 
left to him to say when they shall go into it. 
Neither does he violate instructions if the 
principal has expressed a wish that a certain 
action be taken by him and he disregards it 
in the use of his best judgment and with 


7 Harter v. Blanchard, 64 Barb. 617. 

8 Lord Eldon in Kemp v. Prior, 7 Ves. Jr. 287; 
Story on Agency, § 141. 

9 Perez v. Miranda, 18 Martin (La).), 494; Chapman 
v. Morton, 11 M. & W. 534. 

10 Milbank v. Dennistoun, 21 N. Y. 386; Lawler v. 
Keaswick, 1 Johns. Cas. 174; Dusar v. Perit, 4 Binn. 
361. 
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good intentions, in making a sale of the prop- 
erty.!! And this is even true where the agent 
has special instructions if the subject of the 
agency is perishing by heat *” He may have 
orders to withhold the goods from the sale 
until a time certain, but he will not beheld 
liable for any loss, because of making sale in 
such a case regardless of the time fixed for 
it. Ifthe principal grants a discretionary 
power to his agent, his only right for com- 
plaint for the acts of the latter must rest 
upon the ground of either fraud or negli- 
gence."a If the agent does his best in the 
particular case he puts himself within legal 
protection.) It has been held that sending 
a ship into a port suspected to be under 
blockade, but under circumstances and upon 
information which made it probably safe to 
do so, is an act within the immunities of an 
agency,’ if the ship is bound for that port. 
And if the master is authorized todeliver the 
cargo to a ‘‘house of good credit’’ should he 
find the consignee in financial difficulties, 
proper inquiries as to the responsibility of 
the proprietor exonerates the master from 
any liability for loss." This authority arising 
in great emergence is conspicuous in an early 
case” of goods sent to a foreign port. The 
law prohibited the landing of the cargo at the 
terminus ad quem of the charter and the mas- 
ter of the vessel refused to go elsewhere. 
Freight charges for another ship being some- 
what fabulous, the supercargo bought one 
and transported the cargo to another port for 
sale. This extreme exercise of authority un- 
der discussion was held to be within the rule. 
A shipmaster is invested with the same power 
by virtue of his position. He may obligate 
the owner of the ship which he commands 
when there is no ship’s-husband, or no agent 
of the owner to act for him at the port where 
the ship may be.’* But to make the owner 
responsible the articles purchased by the 
master must be reasonably necessary to equip 
the craft for sea service.” And it is incumb- 


11 Harper v. Kean, 11 S. & R. 280. 

12 Jervis v. Hoyt, 2 Hun, 617. 

12q@ Bernard v. Maury, 20 Grat. 434; Brown v. Mc- 
Grau, 14 Pet. 480. 

1226 Parkhill v. Imlay, 15 Wend. 431. 

13 Liotard v. Graves, 3 Caines (N. Y.), 226. 

14 Drummond v. Wood, 2 Caines, 311. 

15 Judson y. Sturges, 5 Day (Conn.), 556. 

16 Arthur v. Barton, 6 M. & W. 138; Goodwillie v. 
McCarty, 45 Ill. 186. 

17 Gunn v. Roberts, L. R. 9 C. P. 331. 





ent upon the party seeking legal redress to 
show that the articles sold were such neces- 
saries.'* The master’s power is not abridged 
by reason of easy communication with the 
shipowner ; as where a master borrowed 
money in Boston with which he paid his crew, 
the loan having been made for that purpose, 
while the owner was residing in New York. 
The want of necessity was strenuously urged 
in that case. But that question seems to be 
granted when the person is clothed with the 
power of a master and in the absence of a 
ship’s agent in port. But there are situa- 
tions in which the master is placed supreme 
over his ship and cargo. In sudden emer- 
gency, where life and property are in great 
peril, the master may sell the vessel, hypoth- 
ecate, or throw overboard the cargo, or sac- 
rifice it to ransom the ship.*? And yet he is 
subject to the rule requiring good faith and 
the conduct of the prudent man under the 
circumstances. If he is in port repairing the 
ship and has a cargo which has been wet, but 
is capable of being dried by removal, it is his 
duty to have it dried." As the contract of 
affreightment excepts the perils of the sea, 
whenever the ship becomes unseaworthy by 
stress of weather, the contract is no longer 
binding upon the owner of it, if either the 
ship or cargo cannot be saved by some act 
of the master. In such case the interest of 
the owner ceases and the agency of the mas- 
ter terminates.” But that rule is applicable 
to facts where a master is sought to be made 
the agent in a case where the master em- 
ployed another vessel to complete his voyage, 
and an action is brought to recover freight in 
excess of that originally agreeed upon. But 
the master’s position being a dual one, he is 
an agent for the owner of the goods on board 
his vessel, as well as for the owner of 
the ship and freight.“ So that, the occa- 
sion arising, the master has power to sell 
the cargo, or to forward it to some other 
port, according to circumstances. 

The right of one to act as agent by reason 
of a latent power to be called into action by 
some unforeseen event, must not be con- 


founded with the rights of an agency clearly 

18 McCready vy. Thom, 51 N. Y. 454. 

19 Stearns v. Doe, 12 Gray, 482. 

20 Lemont v. Lord, 52 Maine, 365; The Gratitudine, 
3 Rob. 255. 

21 Notara v. Henderson, L. R. 7 Q. B. 225. 

22 Thwing v. Washington Ins. Co , 10 Gray, 443. 

23 Shepton v. Thornton, 9 Ad. & Ellis, 314. 
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expressed, wherein the agent has exceeded 
the scope of it. This distinction is well 
marked between Judson v. Sturges and Le- 
mont v. Lord, supra. And the limits of the 
rule is apparently reached when the principal 
can receive no benefit from the act of the 
agent. In one aspect of this subject, the 
power to act springs from the situation in 
which a party having possession of the goods 
of another finds himself, and is independent 
of an agreement which constitutes an agency 
between two parties. The question is, can 
such party in the exercise of his best judg- 
ment do the owner a beneficial act in dispos- 
ing of the property ? C. A. Bucknam. 
Minneapolis, Minn. 





LIFE INSURANCE—INSURABLE INTEREST. 
CARPENTER V. UNITED STATES LIFE INS. CO. 
Supreme Court of Pennsylvania. 


Where an elderly man without any other legal ob- 
ligations than those of a friend chose to answer all the 
burdens incident to the relation of parent to a poor 
girl, the latter had an insurable interest that would 
sustain a policy assigned to her by her benefactor on 
his life. 

DEAN, J.: Alanson B. Tyrell, a man about 
sixty years of age, living with his family near 
Wilkes Barre, had in his house, as a domestic, a 
poor girl, named Adeline Carpenter. So far as 
appears from the evidence, prompted solely by a 
benevolent and kindly disposition, this old man 
befriended this girl; sent her to school, and paid 
her expenses. In return, she, at times, for 
small wages performed some services for 
him, such as keeping his books and copy- 
ing his letters. He was a designor and 
builder of coal breakers, and seems to have had 
considerable business. On the 10th of December, 
1892, he took out a policy ofinsurance on his life, 
in the sum of $2,000, payable to himself, in the 
defendant company. He paid the first annual 
premium, $104.84. Thirteen days thereafter, on 
the 23d of the same month. he assigned the pol- 
icy, in writing, to Adeline Carpenter, sealed it in 
a package, and delivered it to her, with the in- 
junction not to open it until after his death. No- 
tice of the assignment, as provided by the policy, 
was duly given the company; and, without ob- 
jection, acknowledgment of the notice was made 
by indorsement on a duplicate. On April 1, 1893, 
Tyrell died. Adeline Carpenter inspected the 
package delivered to her, found in it the policy 
regularly assigned to her, and made proper proof 
of the death of the insured, and demand for pay- 
ment. The company, on the ground that the 
policy was a wagering contract, refused payment. 
Thereupon, this suit was brought, and the learned 





judge of the court below, holding that, so far as 
concerned this plaintiff, the contract was a 
wagering contract. and therefore void, non- 
suited her; and from that judgment we have 
this appeal. 

The judgment of the court below is based on 
Gilbert v. Moose, 104 Pa. St., 74; Meily v. 
Hershberger, 16 Wkly. Notes Cas., 186: Downey 
v. Hoffer, 110 Pa. St., 109.— and that line of 
eases which holds that the absolute assignment 
of a policy to one having no interest in the life of 
the insured, the assignor party with all control 
over the policy, renders it a wagering contract as 
to such assignee, and he cannot recover thereon. 
It seems to us the learned judge's conclusion is 
not drawn from all the material facts, but only 
from apartof them. At thetrial, counsel on 
both sides admitted the following facts, which 
were putupon the record: ‘Alanson B. Tyrell. 
after he had made the assignment of the policy in 
question to the plainiiff, placed the policy and 
the assignment and the receipt in an envelope, 
and sealed it, and enclosed it in a package, and 
delivered it to the plaintiff, and it has remained 
in her possession ever since; and further, that, 
at the time the papers in question were delivered 
to the plaintiff, she was not a creditor of the in- 
sured, nor a relative, nor connected by ties of 
blood or marriage, but only a friend of the in- 
sured.’’ The facts, as contained in this admis- 
sion, were assumed to be all of the material facts 
bearing on the issue. From them it was inferred 
the plaintiff had no insurable interest in the life 
of Tyrell; and as he had, by the assignment and 
delivery of the policy, relinquished control over 
it, it was, under the authority of the line of cases 
already noticed, held to be a wagering contract. 
But do all the facts of which there was evidence, 
when taken together, warrant the conclusion that 
this plaintiff had no insurable interest in the life 
of Tyrell? If Tyrell, when she was young, had 
taken this girl into his family, treated her asa 
member of it, reared and educated her; when 
she wasofage, had assisted her in getting re- 
munerative employment, had watched over her, 
and interested himself in her welfare,—it could 
have been truthfully said he stood in the place of 
a parent to her, not by virtue of the legal relation 
of a child born to him in wedlock, or by adop- 
tion under our statute, but by his voluntary as- 
sumption of the paternal relation towards her, 
with her consent. Without any legal obligation 
other than friend, he chose to assume all the 
burdens incident to this domestic relation of 
parent and child. His conduct and promises for 
years warranted her in believing the relation 
would continue while his life lasted. Having thus 
raised her from the humbler station in which he 
found her, he was continuing his kindness at the 
date the policy was assigned; for this offer, al- 
though rejected by the court as immaterial, must 
be takenas the facts: Plaintiff, among other 
facts, offers to prove: That, during the first two 
years of her acquaintance with the insured, she 
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was a servant girlin his house, he being a married 
man with a family, and about sixty years of age; 
that, about the time she quit his service, he told 
her that she ought to educate herself, so that she 
might be fit to earn a living by keeping books 
and typewriting; that he then told her, if she 
would go toa business college at Wilkes Barre, 
he would pay her tuition; that she wentto a 
business college, and was there for several 
months, and studied book-keeping; that the in- 
sured paid her tuition there; that when she left 
the business college the insured purchased for 
her a desk and chair, and secured her desk room 
in the office of Mr. Gunster, of Wilkes Barre; that, 
when in Mr. Gunster’s office. she kept the in- 
sured’s time book (the insured being a builder of 
coal breakers, and employing a large number of 
men); that for keeping said books the insured 
paid her at the rate of $20 per month; that she 
left the office of Mr. Gunster in February, 1893, 
and came to Williamsport. for the purpose of en- 
tering Pott’s Commercial College to learn short- 
hand writing and typewriting; that the insured 
told her before she left Wilkes Barre that he 
would pay her tuition at said college; that she 
entered said college, and studied shorthand writ- 
ing and typewriting, and the insured paid her 
tuition; and after she came to Williamsport she 
received several letters from S$. W. Tyrell, the 
son of the insured, informing her of her father’s 
sickness, and that she also received two letters in 
the meantime from the insured, stating the fact 
of his sickness, and inquiring how she was get- 
ting along; that, in response to said letters, she 
went to the home of her father and mother, in 
the borough of Edwardsville, near the home of 
the insured, and while there the insured died.” 
As this case stood upon the record, the plaint- 
iff, as the assignee of the deceased, stood in his 
place,—was his representative. So far as appears, 
she was making no claim adverse to the right of 
deceased, or any representative of his right. The 
antagonist was the obligor in the policy. There- 
fore, she was not incompetent, under clause e, 
§ 5, Act 1887. Her competency as a witness against 
some other representative of the deceased assignor 
could not be properly raised in this issue between 
these parties. Therefore, the offer was material, 
the witness was competent, and the facts offered 
to be proven must be takenas proven. The court 
below, in the opinion refusing to take off the non- 
suit, treats these facts as proven, but considers 
them wholly immaterial. We think, having in 
view these facts, as Well as those admitted of rev- 
ord, the plaintiff had an insurable interest in the 
life of the deceased. It does not matter that this 
interest was one without legal obligation on part 
of the insured. It was a relation in every other 
respect parental. Pecuniarily and otherwise he 
assumed a parent's part towards her, and she was 
justified in expecting the continuance of it. The 
question of Gilbert v. Moose, supra, was as stated 
by this court in these woids: ‘‘Can one having 





purpose of speculation only, acquire, by assign- 
ment or otherwise, such title to the policy as the 
law will enforce?’ In Downeyev. Hoffer, supra, 
this court assumes, with the court below, that the 
purchase by Downey was purely for a speculative 
purpose, and says: ‘The mischief resulting 
from a sale of the policy for purposes of speculat- 
ing on human life is so contrary to the policy of 
the law, and so in conflict with the just princi- 
ples of life insurance that it is unsafe to relax the 
rule that the holder of the policy must have some 
pecuniary interest in the life of the insured.” And 
so will all the other cases cited by appellee where 
no recovery by the assignee of a policy was per- 
mitted. In each, the holder of the policy was in- 
terested in the death, rather than in the life, of 
the insured, andthe policy wagspeculative. In 
the case before us the plaintiff's interest was 
wholly in the life of the insured. From the facts, 
the benefit to her from his fatherly care and pe- 
cuniary aid would, ina very few years, have far 
more than equaled the $2,0Q0 policy assigned to 
her. From the severance of this relation by 
death, she perhaps sustains a greater pecuniary 
ioss than any of his children. There may be an 
insurable interest not accompanied by kinship. 
Such interest implies a pecuniary interest, pres- 
ent or prospective; Cooke, Life Ins..§ 59. <A 
moral obligation is sufficient to support it. Fer- 
guson vy. Insurance Co., 32 Hun, 306. A creditor 
has an insurable interest in the life of his debtor, 
who has been discharged in bankruptcy. Says 
May on Insurance (section 107): ‘The relation- 
ship seems to be of but little importance. except 
as tending to give rise to the circumstances which 
justify the expectation. Indeed, the doctrine of 
the latest of the Massachusetts enses before cited 
is broad enough to cover a case where there is no 
relationship at all, save one, perhaps, of mere 
friendship, if the circumstances are such as to 
show that the loss of the insured life will prob- 
ably result in pecuniary disadvantage to the per- 
son procuring the insurance.’’ Here the plaint- 
iff had nothing whatever to do with the procure- 
ment of the policy, or its assignment; paid no 
part of the premium, and, so far as appears, 
never expected to pay any, for she was ignorant 
of its existence during the life-time of the insured. 
She had substantial grounds for expecting de- 
cided pecuniary advantage from his life. Why, 
then, should the contract be termed speculative? 
Her expectancy, except in the one feature,—the 
absence of legal obligation to enforce it,—was as 
well founded as that of a wife or creditor. Ifa 
voluntary copartnership gives to each partner an 
insurable interest in the lives of the others; if the 
relation of superintendent or manager of a busi- 
ness concern gives tv his employers an insurable 
interest in the life of the superintendent or man- 
ager, as is well settled,—then the voluntary rela- 
tion here gave to this plaintiff an insurable inter- 
est in the life of one who, in all pecuniary re- 
spects, occupied towards her the place of a parent, 


no interest in the life of the insured, and for the | and the court below ought not to have held 








32 CENTRAL LAW JOURNAL. 


No. 2 








otherwise. The judgment is reversed, and a pro- 
cedendo is awarded. 


Nore.—In life insurance the danger of permitting 
mere wagers on the continuance of life,and the per- 
mitting of legal means to obtain large sums of money 
upon the commission of a great crime has established 
a rule which is universal that one person shall not be 
permitted to benefit as the party insuring the life of 
another in the continuance of whose life he has no in- 
terest at all. 5 Lawson’s Rights, Remedies and Prac- 
tice, p. 3681. And this interest it is laid down by 
text writers and also in many adjudged cases must be 
a pecuniary one (Bliss on Insurance, see. 10; May on 
Insurance, sec. 104; Lewis v. Insurance Co., 39 Conn. 
104; Singleton v. Insurance Co., 66 Mo. 63; Charter 
Oak Life Insurance Co y. Brant, 47 Mo. 419), while 
on the other hand there are cases holding that mere 
relationship will pe suflicient. Insurance Co. y. 
Bailey, 13 Wall. 619; Grattan v. Insurance Co., 15 Hun, 
76; Warnock v. Davis, 104 U. 8. 775. The claim, how- 
ever, need not be a strictly legal claim; an equitable 
claim will suffice. Trenton Insurance Co. y. Johnson, 
24 N. J. L. 586; Miller v. Insurance Co.,2 E. D. 
Smith, 292; Hoyt v. Inusrance Co., 3 Bosw. 446. Ina 
late case the rule is laid down that to support a con- 
tract of insurance on the life of one person in favor of 
another there must be a reasonable ground founded 
in the relations of the parties either pecuniarily or of 
blood or aflinity to expect some relief or advantage 
from the continuance of the life of the insured. 
United Brethren Mutual Aid Society v. McDonald, 122 
Pa. St. 324. But itis only necessary that the interest 
should exist at the time of the policy being taken out 
or the contract being made; the fact that it afterwards 
ceases is not material. Conn. Mut. Life Ins. Co. v. 
Schaefer, #4 U. S. 457; Dalby v. Insurance Co., 15 
Com. B. 365; Mowry v. Insurance Co.,9 R. I. 354; 
Trenton, etc. Insurance Co. v. Johnson, 24 N. J. L. 
576; Olmstead v. Keyes, 85 N. Y. 598; Sides v. Insur- 
ance Co., 16 Fed. Rep. 650; McKee vy. Insurance Co., 
28 Mo. 383. 

A creditor has an insurable interest in the life of his 
debtor (Rawls v. American Mut. Life Ins. Co., 27 N. 
Y. 282; Brockway v. Mutual Benefit Life Insurance 
Co.,9 Fed. Rep. 249; Morrell v. ‘'renton Mut. Life 
Ins. Co., 10 Cush. 282; Succession of Hearing, 26 La. 
Ann. 326), and this is so where the debt is one not en- 
forceable; because the debtor for example is an in- 
fant (May on Insurance, sec. 108), or the debt is 
barred by limitation. Rawls v. Insurance Co., 27 N. 
Y.282. But where the debtis very small and the in- 
surance taken out very in large amount, the courts 
will regard the transaction as nothing more than a 
wager and the creditor will not be allowed to recover 
beyond the amount of his debt. 5 Lawson’s Rights, 
Remedies and Practice, page 3633; Cammack v. Lewis, 
15 Wall. 648. Joint obligors in a bond have an insur- 
able interest in each other’s lives. Brandford v. Saun- 
ders, 25 Weekly Rep. 650. So an insurer has such an 
interest in the life he insures as to give him a right 
to reinsure it. Dalby v. Insurance Co., 15 Com. B. 
365. A master who has the right to the services ofa 
servant fora term has an insurable interestin his 
life. Miller v. Insurance Co., 2 E. D. Smith, 268; 
Summers v. Trust Co., 13 La. Ann. 504. Sohas aserv- 
antinthe life of a master (May un Insurance, sec. 
109), or a manager in the life of an actor engaged by 
him. Bliss on Insurance, sec. 14. A partner who 
puts his money into a business has an insurable in- 
terestin the life of a partner who puts in as his capi- 
tal his skill. Connecticut Mut. Life Ins. Co. v. Luchs, 





108 U. S. 498. A person who advances money 
to another for the prosecution of an enterprise in the 
profits of which both are to share has an interest in 
the life uf another. Bevin vy. Insurance Co., 23 Conn. 
244; Trenton Ins. Co. v. Johnson, 24 N. J. L. 576. A 
surety has an insurable interest in the life of his prin- 
cipal. Lea v. Hinton, 5 De Gex, M. & G. 828; Scott v. 
Dickson, 108 Pa. St. 6. A child has an insurable inter- 
est in the life of aparent. Reserve Ins. Co. vy. Kane, 81 
Pa. St. 154; Warnock v. Davis, 104 U. 8S. 775; but see 
Guardian Ins. Co. vy. Hogan, 80 I1l. 35. A mother has 
an insurable interest in the life of a son (Reef v. In- 
suranée Co., 17 Ins. Chron. 3), the father in the life of 
a minor son of suflicientage to render services to him. 
Loomis vy. Insurance Co., 6 Gray, 396; Mitchell v. In- 
surance Co., 45 Me. 104; Williams v. Insurance Co., 31 
Iowa, 541; Reserve Life Insurance Co. vy. Kane, 81 Pa. 
St. 154. A husband has an insurable interest in the 
life of his wife (Mutual Insurance Co. v. Schaefer, 94 
U. 8. 460; Currier vy. Insurance Co., 57 Vt. 496), a sis- 
ter in the life ofa brother. Lord y. Dale, 12 Mass. 


y 115; 42tna Ins. Co. v. France, 94 U. 8. 561. A daughter 


has not an insurable in the life of her mother. Conti- 
nental Insnrance Co. v. Volger, 89 Ind. 572. A son-in- 
law has no insurable interest in the life of his 
mother-in-law (Rombach vy. Insurance Co., 35 La. Ann. 
233, 48 Am. Rep. 239), nor a sten-son in the life of his 
step-father or his father’s father. United Brethren 
Society v. McDonald, 122 Pa. St. 324. The wife has an 
insurable interest in the life of her husband (Barker 
vy. Insurance Co., 43 N. Y. 2838; Gambs_ v. 
Insurance Co., 50 Mo. 44; Thompson vy. Insu- 
rance Co., 46 N. Y. 674; Equitable Ins. Co. v. 
Patterson, 41 Ga. 338; Connecticut Mut. Ins. Co. y. 
Schaefer, 94 U. S. 460; Charter Oak Life Ins. Co. v. 
Brant, 47 Mo. 419), even if they are subsequently di- 
vorced. McKee vy. Insurance Co., 28 Mo. 383; Con- 
necticut Mut. Ins. Co. v. Schaefer, 94°U. S. 460. A 
woman has an insurable interest in the life of a man 
to whom she is betrothed. Chisholm y. Insurance 
Co., 52 Mo. 218. So has a woman living unlawfully 
with a man as his wife. Equitable Life Ass’n v. Pat- 
terson, 41 Ga, 338. A brother has not an insurable in- 
terest in the life of another merely on the ground of 
relationship (Lewis v. Insurance Co., 39 Conn. 100; 
Bevin v. Insurance Co., 23 Conn. 244), nor an uncle in 
the life of a nephew. Mowry v. Insurance Co., 9 R. I. 
346; Singleton v. Insurance Co., 66 Mo. 63. 








CORRESPONDENCE, 


FOLLOWING PRECEDENTS. 
To the Editor of the Central Law Journal: 

I have often wondered why courts of last resort, free 
to decide what they believe to be right and just, so 
generally follow what is called a greater weight of 
authority, simply because the number of courts which 
have continuously followed an old precedent, out- 
number those which have boldly struck out for the 
new light, and departed from an old rule because they 
did not believe it right. This thought struck my 
mind, with greater force than ever before, upon read- 
ing the case of Hirsch y. Steele, published in Vol. 38, 
p. 635, of C. LL. J. The Supreme Court of Utah, in 
passing upon the case, admits that the doctrine that a 
conditional sale of merchandise to be resold by the 
vendee, is valid, as against subsequent purchasers, is 
pernicious, and yet, because all the courts of last re- 
sort in this country, except Indiana and New York 
have adhered to that old rule, ‘calculated to entrap 
the unwary,” that court, against its own convic- 
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tions of right, follows that **pernecious” old doctrine. 
We are lead to ask, are courts of last resort mere auto- 
matons to follow some old rule of law whether they 
regard that rule right or wrong? Or should they, 
when convinced, that a precedent is wrong, assert 
their independence, and decide what they honestly 
believe to be right. W. H. BAINBRIDGE. 
Lawrenceburgh, Ind. 
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of each Court. (Cited 22 L. R. A.) Rochester, N. 
Y.: The Lawyers’ Co-operative Publishing Com- 
pany. 1894. 

Procedure in the Common Law Actions in Equity and 
in the Extraordinary Remedies Exemplified by 
the Pleadings. Forms for al] Actions at Law or 
Equity and for Clerk’s Entries. Procedure in 
Habeas Corpus, Mandamus, Certiorari and In- 
junctions, by W. P. Willey, Professor of Law in 
the West Virginia University. Chicago: T. H. 
Flood & Co. 1894. 


A Treatise on the Law of Irrigation Including the 
Law of Water-rights and the Doctrine of Appro- 
priation of Waters as the Same are Construed and 
Applied in the States and Territories of the Arid 
and Semi-humid Regions of the United States; 
and also Including the Statutes of the Respective 
States and Territories and Decisions of the Courts 
Relating to those Subjects. By Clesson 8, Kinney, 
of the Salt Lake City Bar. Washington, D. C.: 
W. H. Lowdermilk & Co., Law Publishers and 
Booksellers. 1894. 

The American and English Encyclopedia of Law. 
Compiled under the Editorial Supervision of 
Charles F. Williams, Assisted by Thomas J. 
Michie. Vol. XXIV. Northport, Long Island, N. 
Y.: Edward Tompson Company, Law Publishers, 
London: C.D. Cazenove, 26 Henrietta street, W. 
Cc. 1894. 

The American State Reports, Containing the Cases of 
General Value and Authority Subsequent to those 
Contained in the “American Decisions” and the 
“American Reports,” decided in the Courts of 
Last Resort of the Several States. Selected, Re- 
ported and Annotated, by A. C. Freeman and the 
Associate Editors of the “American Decisions.”’ 
Vol. XXXVI. San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers. 
1894. 








HUMORS OF THE LAW. 


A well-known lawyer on circuit in the north of En- 
gland, curious to know how a certain juryman arrived 
at his verdict, meeting him one day ventured to ask. 

“Well,” replied he, ‘I’m a plain man, and I like to 
be fair to everyone. I don’t go by what the witnesses 
say, and I don’t go by what the lawyers say, and I 
don’t go by what the judge says; but I looks at the 
man in the dock, and I says, ‘He must have done 
something or he wouldn’t be there,’ so I brings ’em 
all in guilty.” 
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1. ACCIDENT INSURANCE — Conditions—Violation.—In 
an action on an accident policy, it appeared that as- 
sured undertook in the daytime to cross railroad 
tracks at a station at a place where they were com- 
monly crossed by people with the permission of the 
company, and that he was struck and killed by detached 
freight cars which had been ‘‘kicked” along the track, 
the sight of which was cut off by an umbrella he was 
carrying to protect himself from rain: Held, that the 
assured’s acts were not necessarily a violation of con- 
ditions in the policy providing tlrmt no claim under it 
should be valid in case of death resulting from ‘‘any 
voluntary exposure to unnecessary danger, hazard, or 
perilous adventure,” and requiring the assured ‘‘to 
use all due diligence for personal safety and protec- 
tion.””— KEENE V. NEW ENGLAND MUT. ACC. ASS8’N, 
Mass., 36 N. E. Rep. 891. 

2. ADMIRALTY —Salvage—City Fire Department.—The 
company which furnished the men and equipment that 
constitute the fire department of New Orleans is re- 
quired by ordinance and by contract to take all proper 
measures to extinguish fires and to preserve order, 
while afurther ordinance provides that “in no event 
shallthe fire department be permitted to charge for 
services rendered in extinguishing fires on shipboard, 
or to claim salvage.’ Aftera ship had loaded at New 
Orleans, and had begun her voyage to Europe, fire was 
discovered in her cargo, and she put back to the city, 
where, at the request of her agents, the fire department, 
by the use of its engines, extinguished the fire: Held, 
that the fire department could make no claim for sal- 
vage.—FIREMEN'S CHARITABLE AS88’N Vv. Ross, U.S.C. 
C. of App., 60 Fed. Rep. 456. 

3. APPEARANCE. — Where a special appearance is 
made by a defendant, through his attorney, before a 
justice of the peace, merely for the purpose of contest- 
ing the regularity of the summons, the alleged service 
thereof, and to dismiss the action therefor, such ap- 
pearance cannot be construed into a waiver of juris- 
diction, or a waiver of service, or a general appearance 
by the defendant. — DownIncv W.J. Gow & BROS., 
Kan., 36 Pac. Rep. 335. 

4. ASSIGNMENT FOR BENEFIT OF CREDITORS—Fraudu- 
lent Conveyance.—A general assignment, made for the 
benefit of creditors, which purports to convey all the 
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property of the assignor, entitles the assignee to the 
possession and control of property fraudulently con- 
veyed by the assignor about the same time for the 
purpose of defrauding creditors; and the assignee, as 
the representative of the creditors, may institute pro- 
‘ceedings in their behalf to set aside such fraudulent 
conveyances, tothe endthat he may gain dominion 
over the property, and make an equitable distribution 
of the same among all the creditors of the estate.— 
WALTON V. EBY, Kan., 36 Pac. Rep. 332. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Vailidity. 
—Under Acts 1885, p. 43,§ 3, which declares that no 
general assignment shall be valid, unless, by its terms, 
it be made for the benefit of all the assignor’s creditors, 
an assignment stated to be merely “for the use and 
benefit of the creditors” of the assignor, and accom- 
panied by a schedule of creditors, from which some 
creditors are intentionally omitted, is void.—BURCH- 
INELL V. MOSCONI, Colo., 36 Pac. Rep. 307. 

6. AITACHMENT.—One cannot,, on discovering that a 
debt was fraudulently contracted, have an attachment 
therefor before it is due.—EMERSON V. DETROIT STEEL 
& SPRING CO., Mich., 58 N. W. Rep. 659. 

7. ATTACHMENT — Aflidavit — Information by Tele- 
phone.—In order that atelephone communication shall 
form the basis of an affidavit for attachment, on infor- 
mation and belief, it must appear that the speaker was 
with reasonable certainty identified by the deponent. 
—MURPHY V. JACK, N. Y., 36 N. E. Rep. 882. 

8. ATTACHMENT—Release by Final Judgment.—A per- 
sonal judgment for plaintiff, with an order for the sale 
of part of defendant’s lands, previously attached by 
plaintiff, releases the attachment lien on land not in- 
cluded in the order.—THOMAS yY. JOHNSON, Ind., 86 N. 
E. Rep. 893. 

9. ATTORNEY AND CLIENT. — Where an attorney is 
employed to probate a will, and obtain a decree con- 
struing it, and authorizing a saleof real property under 
its provisions, but does not undertake to negotiate the 
sale, his expression of willingness to assist in finding a 
purchaser, and advising acceptance of an offer, do not 
render him liable for fraud or bad faith. — ROBERTSON 
Vv. CHAPMAN, U.S. 8S. C.,148. C. Rep. 741. 

10. BANKS — Insolvency — Set offs. — When a bank 
closes its doors, and commits an act of insolvency, its 
deposits, whether on account or certificate, at once 
become due, without demand or notice, and are to be 
set off against the depositor’s debt duethe bank.— 
DAVIS V. INDUSTRIAL MANUF’G Co., N. Car., 19 S. E. 
Rep. 371. 

11. BILL OF EXCEPTIONS — Time of Settling.— Inas- 
much as a bill of exceptions cannot be allowed after 
the term at which the judgment was entered, except 
by virtue of an order entered at that term, or by stand- 
ing rule of court, in the absence of such arule the 
court has no power in vacation to enlarge the 
time fixed for filingthe bill of exceptions by an order 
entering during the term;and where no consent to 
such enlargement was given by defendant in error, a 
bill of exceptions so allowed is no part of the record, 
and cannot be considered a writ of error.—MISSOURI, 
eK..& T. Ry. CO. Vv. RUSSELL, U. S. C.C. of App., 60 Fed. 
Rep. 501. 

12. BUILDING AND LOAN ASSOCIATIONS — Estoppel.— 
Where an association has permitted borrowing mem- 
bers to pay their debts before maturity ina certain 
manner, it will be estopped to refuse to set- 
tle with a member on the same basis when he acted 
upon the rule.—GOGGIN V. KELLY, Tex., 258. W. Rep. 
1133. 

13. BUILDING AND LOAN ASSOCIATION.—A member of a 
building and loan association, in consideration ofa 
loan of $300, promised to pay the association $600 on 
the maturity of certain series of stock, and also $3 
monthly on his stock and $3 interest on the loan: Held, 
that the contract was usurious, the only rate of inter- 
est legally chargeable being 12 per cent.— INTERNA- 
TIONAL BLDG. & LOAN AS6’N V. MAYERS, Tex., 25S. W. 
Rep. 1132. 





14. CARRIERS—Live Stock—Feeding and Watering.—A 
railroad, having accepted horses for shipment under 
acontract requiring the shipper to load and unload, 
feed, water, and care forthem while is intransit, bound 
to furnish the shipper opportunity to care for them; 
and this though it be not a common currier in the 
matter, but merely a bailee for hire, having control of 
the car.—SMITH V. MICHIGAN CENT. R. Co., Mich., 58 N. 
W. Rep. 651. 

15. CONSTABLES—Use of Premises.—A constable who, 
under an attachment of goods of a tenant by the day, 
holds possession of them in the landlord’s house by 
his consent, must surrender the house within one day 
of the landlord’s notice to vacate, or is liable in dam- 
ages for the fair rental value for the time of unlawful 
detention.—FRIZZELL V. DUFFER, Ark., 25 8S. W. Rep. 
1111. 

16. CONSPIRACY TO SLANDER—Pleading.—A complaint 
charging defendants with a conspiracy to slander 
plaintiff, but failing to sufficiently plead the slander as 
against either, is demurrable, such conspiracy not 
being in itself a crime.—SEVERINGHAUS V. BECKMAN, 
Ind., 36 N. E. Rep. 930. 

17. CONSTITUTIONAL LAW—County Clerks.—The act of 
March 2, 1893 (90 Ohio Laws, 63), amending section 1240 
of the Revised Statutes, by providing that ‘‘there shall 
be elected tiiennially, in each county, a clerk of the 
court of common pleas, who, shall hold his office three 
years, beginning on the first Monday of August next, 
after his election,’ is a valid exercise of the legis!a- 
tive power.—STATE V. MCCRACKEN, Ohio, 36 N. E. Rep. 
941. 

18. CONSTITUTIONAL Law—Inheritance Tax.—Const. 
art. 14,§ 1, provides that all specific State tuxes, ex- 
cept those received from certain mining companies, 
shall be applied in paying interest on certain educa- 
tional funds and the State debt, until paid, and there- 
after shall be added to the primary school interest 
fund: Held, that Pub. Acts 1893, No. 205 (imposing a 
taxon certain transfers of property by gift, inherit 
ance, etc), § 20, providing that the taxes collected 
thereunder shall be paid into the State treasury, and 
applied ‘‘to the expenses of the State government and 
to such other purposes as the legislature shall by law 
direct,” is unconstitutional.— CHAMBE V. DURFEE, 
Mich., 58 N. W. Rep. 661. 


19. CONSTITUTIONAL Law — Justice of the Peace. — 
Const. art. 7, §§ 2, 4, provide for three justices of the 
peace in each magisterial district, and permit the gen- 
eral assembly to provide for other county officers. 
Code, § 97, allows judges of county courts to appoint 
other justices than those specified in the constitution, 
when the public service requires it: Held, that said 
section of the Code is constitutional.—EX PARTE BAs- 
SIIT, Va., 19S. E. Rep. 453. 


20. CONSTITUTIONAL Law—State Militia.—Under the 
constitution of the State, and chapter 142, Sess. Laws 
1885, providing ‘‘for the organization, government and 
compensation of the militia of the State,’ the gov 
ernor, a3 commander in chief of the militia, has the 
power to disband and muster out, at any time, any 
company ofthe National Guard, comprising the ac- 
tive militia of the State. Such power has always been 
exercised by the governors of the State since the 
adoption of said chapter 142.—LEWIS Vv. LEWELLING: 
Kan., 36 Pac. Rep. 351. 


21. CONTRACT—Breach.— A complaint alleging that 
plaintiff purchased land from defendant upon the 
faith of an agreement that he would construct and 
give plaintiff aright of way across his lands; that de- 
fendant did construct such way, which was used for 
sevcral years; that afterwards he conveyed the land 
over which said way passed to a purchaser without no- 
tice, who refuses to permit plaintiff to use such way,— 
does not state a cause of action for breach of contract. 
—KAMMERLING v. GROVER, Ind., 36 N. E. Rep. 922. 

22. CONTRACT—Building Contracts— Performance.— 
Where a person contracts to build a building of a cer- 
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tain kind of stone, and to complete the same within a 
specified time, the impossibility of procuring the 
stone, to be an excuse for delay, must have existed 
when the contract was. made.—WRIGHT V. MEYER, Tex., 
258. W. Rep. 1122. 

23. CONVERSION—Chattel Mortgagee.—Where a mort- 
gagee of chattels is entitled to possession, he may 
maintain an action for their conversion.—HUNTER V. 
CRONKHITE, Ind., 36 N. E. Rep. 924. 

24. COUNTIES—Claims against.—Under Rev. St. 1894, 
§ 7858, providing that all claims against a county must 
be presented to the board of commissioners before’an 
action can be maintained thereon, and that an appeal 
may be taken from such board’s decision within 30 
days, a claimant may waive the appeal, and sue direct 
in the Circuit Court.—BOARD OF COM’RS OF POSEY 
COUNTY V. STOCK, Ind., 36 N. E. Rep. 928. 

25. COUNTY INDEBTEDNESS—Ratification.—Act March 
9, 1893, authorizing counties to ratify void indebted- 
ness created prior to the taking effect of the act, pro- 
vides thatthe question of validating such indebted- 
ness shall be submitted to a vote by resolution sepa- 
rately specifying the classes of indebtedness proposed 
to be ratified, and the dates of the attempted creation 
thereof: Held, thatan election held ona resolution 
submitting, without dates, indebtedness incurred both 
prior and subsequent to the act, ratified neither class 
of indebtedness.—HUNT Vv. FAWCETT, Wash., 36 Pac. 
Rep. 318. 

26. COVENANTS—Warranty.—Where a warranty deed 
described the land by metes and bounds, and recited 
thatthe tract contained 253 acres, ‘‘more or less,’ in 
the absence of fraud, an action for breach of warranty 
will not lie, simply because the tract contains only 128 
acres.—ERSKINE V. WILSON, S. Car., 198. E. Rep. 489. 

27. CREDITOR’S BILL—Equity Jurisdiction—Corpora- 
tions.—Rev. St. Ill. 1893, ch. 32, § 25, which authorizes a 
suit inthe nature of a creditor’s bill to be brought 
against corporations in certain cases by simple con- 
tract creditors, does not give Federal Courts jurisdic- 
tion to entertain such asuit where the creditor has 
not first exhausted his legal remedy, since the equi- 
table jurisdiction of Federal Courts cannot be enlarged 
by State legislation.—MORROW SHOE MANUF’G Co. Vv. 
NEW ENGLAND SHOE Co., U.S. C.C. of App., 60 Fed. 
Rep. 341. 

28. CREDITORS’ BILL.—A bill by a creditor or credit- 
ors to discover assets and enforce a debt or claim 
against the estate, real and personal, in the hands of 
the heirs or devisees, is not demurrable because filed 
within six months of the date ofthe appointment of 
the personal representative of such estate.—POLING Vv. 
HUFFMAN, W. Va., 19 8. E. Rep. 421. ‘ 

29. CRIMINAL LAW—Former Jeopardy.—A conviction 
of robbery under an indictment alleging it to have 
been committed by assault, violence, and putting in 
fear of life or bodily injury, bars a prosecution for as- 
Sault with intent to murder, in which the same vio- 
lence and assault are relied on to sustain a conviction. 
—MOORE V. STATE, Tex., 25.8. W. Rep. 1120. : 

30. CRIMINAL Law — Jurisdiction.—An indictment is 
not opento collateral attack on habeas corpus, after 
trial and conviction, onthe ground thatit does not 
allege with suflicient certainty the place of the offense, 
unless it shows aflirmatively that the offense was com- 
mitted without the jurisdiction of the court.—UNITED 
STATES V. PRIDGEON, U. 8.58. C., 148. C. Rep. 746. 

31. CRIMINAL PRACTICE—Wrongful Arrest—Intention 
of Magistrate.—A warrant for the arrest of James West, 
without other description of the person intended, gives 
no authority to arrest a person whose name is V. M. 
West or Vandy West, and who has never been known 
as James West; and it is immaterial that such person 
was the onethe commissioner had in mind when he 
issued the warrant.—WEST V. CABELL, U. 8.8. C., 148. 
C. Rep. 752. 

32. CRIMINAL TRIAL—Homicide—Misconduct of Jury. 
—On the request of the jury, in a murder case, the offi- 





cer in charge of them, during a recess, allowed them to 
walk to the scene of the murder; he walking behind, 
and in no way directing or suggesting their move- 
ments. Whenthey arrived at the place, some ofthe 
jury looked into the alley where the murder was com- 
mitted; but, atthe officer’s request, they came out, 
having remained there only a minute or two: Held, 
that this was not misconduct on the part of the jury.— 
BROWN V. COMMONWEALTH, Va., 195. E. Rep. 447. 

33. CUSTOM AND USAGE.—A local usage in a particular 
market is not binding on persons dealing in such mar- 
ket, where it appears that neither of the parties to the 
transaction intended to comply with such usage. The 
only ground on which a local usage different from the 
general custom can be held binding is that the parties 
who dealin the place where such usage prevails are 
presumed to have contracted with reference to it.— 
LEWIS V. METCALF, Kan., 36 Pac. Rep. 346. 

34. DEATH BY WRONGFUL ACT — Jurisdiction- High 
Seas.—Code Civ. Proc. Cal. § 877, provides that, where 
the death of a person is caused by the wrongful act of 
another, the heirs or personal representatives of the 
deceased may maintain an action for damages against 
the persons so causing the death. The constitution 
and Political Code of California fix the western bound- 
ary of the State, and of its counties, on the Pacific 
ocean, three miles west of the shore line: Held, that 
the territorial jurisdiction ofthe State extends over 
this three-mile belt, and such section 377 gives a right 
of action for wrongful death occurring on the high seas 
two miles from the shore.—IN RE HUMBOLDT LUMBER 
MANUF’RS Ass’N., Cal., 60 Fed. Rep. 428. 

35. DECEIT — Fraud.—A complaint in an action for 
fraud in the exchange of real estate that alleges that 
plaintiff, relying on the integrity of defendant, was. 
induced to acceptin trade a farm a thousand miles 
distant, which he had neverseen, that was represented 
by defendant as within a mile of a flourishing town of 
500 people, and well-improved, arable land, worth $25. 
per acre,—the price at which plaintiff accepted it,— 
when in fact it was unimproved land situated 4 miles 
from the town, which only bad 150 inhabitants, and 
was worth only $5 per acre, it is not demurrable.— 
BOLpDs Vv. Woops—Ind., 36 N. E. Rep. 933. 

36. DEEDS— Delivery.—A grantor executed and ac- 
knowledged five deeds, each conveying land to one of 
his sons, and began to dictate his will, but was obliged, 
from weakness, to leave the will unfinished. He di- 
rected the scrivener to leave the deeds on the table, 
and he told another person to have them recorded if 
he did not recover. An hour afterwards he died, and 
after his death the deeds were handed to the grantees: 
Held, that there was no delivery.—PROVART ¥. HaR- 
RISS, Ill., 36 N. E. Rep. 968. 

37. DEED—Delivery.—In a suit to quiet title, the evi- 
dence showed that a father executed a deed conveying 
land to his son; that the deed remained in the father’s 
house until it was destroyed; and that when the deed 
was executed the son lived with the father, but he 
moved away before its destruction. At onetime the 
son took the deed from the trunk in his father’s house, 
and showed ittoathird person. The son afterwards 
talked of buying the land from his father. The deed 
was never recorded, and the father retained posses- 
sion of the landtill his death: Held, that delivery of 
the deed was not proved.—OLIVER V. OLIVER, IIl., 36 N. 
E. Rep. 955. 

48. DEED—Reservation—Power in Trust.—A deed re- 
served tothe grantor “the power to devise, by last 
will, an undivided one-third part of said premises 
unto any hereafter taken wife of him, the party of the 
first part, forand during the term of her natural life, 
or (at his option) to give and grant, by deed, to said 
hereafter taken wife, or to any person in trust for her, 
the same premises, for and during the term of her 
natural life:”’ Held, that the reservation was a right 
which the grantor might exercise or not, at his 
pleasure, and was not a special power in trust which 
equity would enforce.—TOWLER V. TOWLER, N. Y., 36. 
Pac. Rep. 869. 
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39. DEED—Delivery—Presumption.— When the grantor 
therein places a voluntary deed in the hands of a third 
person, tobe delivered atan indefinite time tothe 
grantee, and before the delivery thereof such person 
returns such deed to the grantor, who destroys it, 
the presumption of law is against the delivery of such 
deed, and in favor Of grantor’s right to destroy it, and 
cannot be overcome unless the grantee shows by a 
preponderance of affirmative evidence that the 
grantor, atthe time he placed such deed in the hands 
of such third person, intended absolutely to part with 
the control and dominion over the same,—DAvVIs V. EL- 
Lis, W. Va., 19S. E. Rep. 400. 

40. DivorcE—Evidence.—In a suit for divorce, a let- 
ter written tothe wife, and found in her possession, 
containing a proposition to meet her for adulterous 
purposes, is inadmissible, in the absence of any evi- 
dences outside the letter itself, showing that it was in 
answer to one written by her, orthat she ever acted, 
or attempted to act, in accordance with its suggestion. 
—RAZOR V. RAZOR, Ill., 36 N. E. Rep. 963. 

41. EJECTMENT—Evidence.—Where a railroad com- 

pany takes possession of land under a written agree- 
ment bythe ownerto convey, and to give it the right 
totake possession, as soon as it definitely located, a 
grantee of the land, who bought while the company 
was in possession, cannot maintain ejectment against 
it, although no deed was ever given, since ejectment 
only lies where the defendant is wrongfully in posses- 
sion.—SANDS V. WACASER, II1., 36 N. E. Rep. 960. 
- 42, EJECTMENT — Evidence — Adverse Possession.— 
Evidence that a married woman had possession of, and 
color of title to, land during seven successive years, and 
the taxes during that time were paid by her husband 
and his father from their own funds, and withuut her 
knowledge, without any direct proof that they paid 
the taxes for her, is not sufficient to establish her title 
through possession and payment of taxes, since the 
taxes wust be paid by or on behalf of the person hav- 
ing color of title.—TIMMONS V. KIDWELL, IIl., 36 N. E. 
Rep. 974. 

43. EJECTMENT—Vendor and Vendee.—A vendee who 
has entered into possession according to the provis- 
ions of a bond for a deed, and who has paid the agreed 
consideration in full, and made valuable improvements 
on the land, cannot be disturbed on ejectment by a 
grantee from his vendor, who took a deed while the 
vendee was in possession, since ejectment only lies 
against one who isin wrongful possession.—SANDs V. 
KaGEy, Ill., 36 N. E. Rep. 956. 

44. ELECTIONS AND VOTERS—Publishing List of Candi- 
dates.—Under Laws 1892, ch. 680,§ 61, providing that 
the board of police commissioners of New York City 
shall, in selecting newpapers in which to publish lists 
of candidates for offices to be filled at a coming elec- 
tion, select those which, according to the best inform- 
ation obtainable, have the largest circulation in said 
city, the action of the boardin selecting such news- 
pepers is judicial, and not ministerial, and may be re- 
v.ewed by certiorari.—PEOPLE V. MARTIN, N. Y.,36N. 
E. Rep. 885. 

45. EQquiry—Discovery.—Courts of equity have juris- 
diction where a lost instrument is set up, and the 
discovery sought in relation thereto is material to the 
relief.—YATES V. STUART’S ADM’R, W. Va., 19S. E. Rep. 
423. 

46. ESTOPPEL—Acquiescence.—A person who causes 
his land to be sold for some purpose of his own, under 
a judicial proceeding which turns out to be void, and 
receives and retains the proceeds of sale, cannot after- 
wards be heard to question its validity. He has made 
his election.—WILLIAMSON V. JONES, W. Va., 19S. KE. 
Rep. 436. 

47. ESTOPPEL—Execution of Instrument.—Where a 
plaintiff introduces in general evidence, as a part of 
her case, a written instrument, apparently properly 
executed and delivered, she thus asserts its compe- 
tency, and she cannot afterwards, to avoid a benefit 
claimed by defendant under it, object that there was 





no proof of its execution and delivery.—EVERSON V. 
WEBSTER, S. Dak., 58 N. W. Rep. 669. 

48. ESTOPPEL IN Pals.—Where a man, with a wife liv- 
ing, pretended to marry another woman, and, as her 
agent, and with her money, purchased land, wrong- 
fully taking the title in his own name, the fact that in 
administering his estate she returned the land as be- 
longing to him, and allowed the Probate Court to set 
it apart as her homestead, does not estop her to assert 
her title to the lund as against a claim for dower there- 
in by the real wife.—RAUSCH Vv. RaUscH, Mont., 36 Pac. 
Rep. 312. 

49. EVIDENCE—Declarations.—The declarations made 
by the grantor in a deed of trust which is in evidence, 
made at the time of its execution, are always admis- 
sible in evidence as part of the res geste.—STATE V. 
ANDREWS, W. Va., 19S. E. Rep. 385. 

50. EVIDENCE— Handwriting.—Where the genuine- 
ness of the signatures of certain letters alleged to have 
been written by plaintiff were in question, and she ad- 
mitted her signature to a certificate of stock, it was not 
error to send the stock book to the jury for a compari- 
son of signatures.—ROSE V. WINNSBORO NAT. BANK, S. 
Car., 19 8S. E. Rep. 487. 

51. EXECUTION—Bona Fide Purchasers—Unrecorded 
Deed.—On a bill to quiet title, complainants were pur- 
chasers at executior sale made under a judgment 
owned by them, while respondent claimed under a 
prior deed from the judgment debtor, which was not 
recorded. The only evidence as to notice of this deed 
was that the debtor told complainants, before the exe- 
cution sale, that he had sold all his property, and en- 
deavored to settle the judgment for a small amount. 
But he did not tell them to whom he had sold, nor did 
complainants ever hear respondent’s name mentioned 
in connection with the land in controversy: Held, 
that they were purchasers without notice of respond- 
ent’s deed.—MEEK V. SKEEN, U.S. C. C. of App., 60 Fed. 
Rep. 322. 

52. FEDERAL COURTS— Circuit Court of Appeals.— 
Section 7 of the act creating the Circuit Courts of Ap- 
peals (26 Stat. 828) gives no jurisdiction of an appeal 
from an interlocutory order dismissing a restraining 
order and denying an injunction.—ROBINSON Vv. CITY 
OF WILMINGTON, U.S.C. C. of App., 60 Fed. Rep. 469. 


53. FEDERAL COURTS—District Attorney—Mileage.— 
Where there is no adjournment of court for any judi- 
cial day, but only from Saturday to Monday, travel by 
the district attorney in going from the place of holding 
eourt to his place of abode on Saturday, and returning 
on Monday morning, is not ‘‘necessarily performed,” 
within Act Feb, 22, 1875, § 7, so as to entitle him to mile- 
age therefor, even though he makes no charge for the 
intervening Sunday.—UNITED STATES V. SHIELDS, U. 8S. 
8. C.,14S. C. Rep. 735. 

54. FRAUDS, STATUTE OF—Sale of Land—Part Perform- 
ance.—In the case of a verbal contract for the sale of 
land, the payment of tae purchase money is not of it- 
self such performance as will take the case out of the 
statute of frauds, although the vendor has become in- 
solvent.—MILLER V. LORENTZ, W. Va., 19 S. E. Rep. 
391. 

55. FRAUDULENT CONVEYANCES—Chattel Moxtgage— 
Question of Fact.—Where a chattel mortgage on a stock 
of goods in Iowa contains no provision allowing the 
mortgagor to sell, and he does sell, the goods in the 
usual course of trade, without accounting therefor to 
the mortgagee, the question whether or not such mort- 
gage is fraudulent as to creditors is one of fact, under 
the decisions of the Supreme Court of Iowa, which the 
national courts follow in such a case.—MERCANTILE 
Trust CoO. v. Woop, U.S.C. C. of App., 60 Fed. Rep. 
346. 

56. GUARANTY OF PAYMENT — Parol Evidence.—De- 
fendant executed to plaintiff a written guaranty of 
payment by W forany and all goods which plaintiff 
might deliver to W, “I not to be liable for any balance 
exceecing $500 which may become due:” Held, tobe 





XUM 





WIitaad 


Vou. 39 


CENTRAL LAW JOURNAL. 37 








acontinuing guaranty.—HENRY MCSHANE Co. V. Pa- 
DIAN, N. Y., 86 N. E. Rep. 880. 

57. HIGHWAY—Prescription— Evidence.—Mere travel 
by the public over uninclosed private land in a tortu- 
ous course, on which no substantial improvements 
have been made by the public, will not constitute a 
highway by prescription, since such travel does not 
show that the land is not so used by permission of the 
owner.—TOWN OF BRUSHY MOUND V. MCCLINTOCK, Ill., 
36 N. E. Rep. 976. 

58. HIGHWAYS— Proceedings to Open.—The public 
agents charged with the duty of establishing highways 
may;after report of viewers, make slight deviations 
from the original proposed location set forth in the pe- 
tition.—CROWLEY V. BOARD OF COM’RS OF GALLATIN 
CouNTY, Mont., 36 Pac. Rep. 313. 

59. HUSBAND AND WIFE — Claims against Wife’s Es- 
tate.—Equity will not reimburse a man from the estate 
of his wife for money expended on her farm where it 
appears that he had the use thereof for 28 years, and 
upon her death, the value of her personal property, 
to which he was entitled, exceeded the amount he had 
disbursed on her account.—NALL V. MILLER, Ky., 258. 
W. Rep. 1106. 

60. HUSBAND AND WIFE—Gifts.—Under § 2, ch. 66, of 
the Code, a married woman could acquire property by 
gift from her husband, inthe same manner and to the 
same extent asif she were a feme sole. Such gifts are 
void as to existing debts of the husband.—Goop Vv. 
Goop, W. Va.,198. E. Rep. 352. 


61. HUSBAND AND WIFE— Wife’s Separate Estate.— 
Where property is alleged to have been purchased by 
a wife, or a conveyance made to her during coverture, 
the burden is upon her to prove distinctly that she 
paid forit with means not derived from her husband; 
and inthe absence of clear proof that it was not ac- 
quired with his means, the presumption is thatit was 
acquired with his means, and it will be liable for his 
debts. But, on the other hand, if she furnish evi- 
dence clearly showing that it was acquired with her 
separate means, or did not come from her husband’s 
ineans, it must be protected, as her separate estate, 
from his own acts seeking to make it liable to his 
creditors, as well as their acts.—WALKER’s ADM’X V. 
PECK, W. Va., 19S. E. Rep. 411. 

62. INJUNCTION—Dissolution.—Where the equity of a 
bill of injunction is not denied, but a new equity is set 
up by the answer, to repel or avoid it,such answer, 
read as an affidavit on a motion to dissolve, is not suf- 
ficient, of itself, to support the motion. —NOYES vy. 
VICKERS, W. Va., 198. E. Rep. 429. 

63. INSURANCE—Condition of Policy.—A policy of fire 
insurance contained the usual clause uvoiding the 
policy if there were any change in title or interest of 
the assured, unless the company was notified in writ- 
ing. Thetirm insured (T. & Co.) consisted of T and 
Mrs. 8, whose interest in the concern was conducted 
by her husband. Mrs. §S died, leaving all her prop- 
to her husband for life, remainder to her child, and 
the business was conducted as before her death until 
the fire occurred, six months later: Held, that there 
was no such change in title or interest as to avoid the 
policy.—VIRGINIA FIRE & MARINE INs. CO. v. THOMAS, 
Va., 19S. E. Rep. 454. 


64. INSURANCE—Oral Modification of Policy.—In an 
action on a policy ef boiler insurance, it appealed that 
the policy only covered seven boilers, which were all 
that the insured had when the policy was issued, and 
that he afterwards put in two more boilers, one of 
which exploded. When the two boilers were put in, 
they were inspected by the company’s inspector, at the 
insured’s request, and the inspector told him that these 
boilers were insured. It appeared that both the in- 
sured and the inspector erroneously believed that there 
was no more risk in using nine boilers than in using 
seven, if only seven were used at once, and that the 
policy covered any seven boilers in use by the insured: 
Held, that the statement of the inspector did not con- 





stitute a modification of the policy.—LACLEDE FIRE- 
BRICK MANUF’G CO. V. HARTFORD STEAM-BOILER IN- 
SPECTION & Ins. Co., U. S. C. C0. of App., 60 Fed. Rep. 
352. 

65. INSURANCE— Statement.—Where the language of 
the application and policy construes the statements of 
the former as warranties, and also as representations, 
a false statement as tothe amount paid by assured for 
the insured horse is to be deemed a representation, 
and is immaterial, where the policyis for one half of 
the alleged value,—said value being equal to the price 
said to have been paid,—and provides that, ‘‘if the in- 
surance shall be found to have been greater, the com- 
pany shall be liable for no more than this proportion. 
—INDIANA FARMERS’ LIVE-STOCK INS. CO. V. BOGEMAN, 
Ind., 36 N. E. Rep. 927. 

66. INTOXICATING LIQUORS— Sunday—Election.— On 
information charging that defendant kept open his 
saloon on Sunday, and, in another count, that he kept 
his windows curtained the same day, defendant is en- 
titled to an election.—PEOPLE V. ROHRER, Mich., 58 N. 
W. Rep. 661. 

67. JUDGMENT—Collateral Attack—Eminent Domain. 
—A judgment of condemnation of land rendered by a 
court having jurisdiction over the parties and power 
to condemn land in proper cases is not subject to col- 
lateral attack on the ground that it was rendered in 
favor of a party who had not the leg:1 capacity to con- 
demn land, since that isa matter to be determined by 
the court rendering the judgment.—FOLTz V. St. LOUIS 
& 8. F. Ry. Co.,U. 8. C. C. of App., 60 Fed. Rep. 316. 

68. JUDGMENT — Default.—Mansf. Dig. Ark. § 5153, 
which provides that ‘‘the application fora new trial 
must be made within three days after the verdict or 
decision was rendered unless unavoidably prevented,” 
has no application to a motion to set aside a default.— 
HALL V. HOUGHTON & UPP MERCANTILE Co., U.S. C. C. 
of App., 60 Fed. Rep. 350. 

69. JUDGMENTS BY CONFESSION.—A judgment by con- 
fession is good though no writ was issued in the cause. 
—SAUNDERS V. LIPSCOMB, Va.,19S. E. Rep. 450. 

70. JUDGMENT BY CONFESSION.—The defendant e¢x- 
ecuted in Ohio a promissory note,to which was sub- 
joined a general warrant of attopney to confess judg 
ment thereon. He afterwards removed to Kansas: 
Held, that a judgment duly entered in Ohio by confes- 
sion under the warrant of attorney is valid, notwith- 
standing the defendant’s removal from the State.— 
KITCHEN V. BELLEFOUNTAINE NAT. BANK, Kan., 36 Pac. 
Rep. 344. 

71. LIFE INSURANCE—Husband and Wife.—Where a 
policy of insurance on the life of a married man is is- 
sued for the benefit of his wife, to whom he is largely 
indebted, and who pays allthe premiums except the 
first, the policy is the property of the wife, who is en- 
titled to retain, as against the insured, the proceeds of 
a surrender ofthe policy.—SHEETS Vv. SHEETS, Colo., 
36 Pac. Rep. 310. 

72. LimiTaTions—Action against Surety.—In an ac- 
tion against a surety on a note, it is error to refuse to 
charge that if plaintiff received notice, after the as- 
signment to him, that defendant was surety, but de- 
layed more than three years after maturity, and after 
such notice, to bring suit, the surety is protected.— 
COFFEY V. REINHARDT, N. Car., 19S. K. Rep. 370. 

73, LIMITATIONS—Fraudulent Conveyance.—The bur- 
den of proving concealment, to avoid Rev. St. 1894, § 
2931, providing that actions for relief against fraud 
must be brought within six years, is on plaintiff, and 
failure of the court to find concealment is equivalent 
toa finding that there was none.—LEMSTER V. WAR- 
NER, Ind., 36 N. E. Rep. 900. 

74. LIMITATIONS—Mistake in Deed.—While the lapse 
of time will bar equitable relief against a mistake 
made in deseribing land intended to be conveyed, the 
periou of limitation will not begin to run until the dis- 
covery of the mistake, or until the time at which, by 
the exercise of reasonable diligence, it might have 
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been discovered.—DUVALL V. SIMPSON, Kan., 36 Pac. 
Rep. 330. 

75. MALICIOUS PROSECUTION—AQdvVise of Counsel.—In 
order to relieve a defendant from liability in an action 
for malicious prosecution, on the ground that he acted 
on the advice of counsel, it must appear that he made 
a full and complete statement of all the facts known to 
him relevant tothe prosecution, and was afterwards 
advised to institute such prosecution, and that he 
acted on such advice of counselin good faith, veliev- 
ing the plaintiffto be guilty of the crime with which 
he was charged.—JACKSON V. BELL, 8. Dak., 58 N. W. 
Rep. 671. 

76. MALICIOUS PROSECUTION — Evidence.— Where, in 
an action for malicious prosecution, it is not denied 
that the defendant obtained legal advice before in- 
stituting the prosecution, but there is controversy as 
to his good faith, and as to his stating the facts fully to 
the attorney, it is proper to submit the question of 
probable cause, under instructions stating what 
amounts in law to probable cause, since the question 
isa mixed one of law and fact.—SCHATTGEN V. HOLN- 
BACK, Ill., 86 N. E. Rep. 969. 

77. MASTER AND SERVANT.—An employee cannot re- 
cover from Hfis employer forinjuries received by rea- 
son of an accident which could have been averted by 
the employee’s proper discharge of the duties of his 
employment. Norcan the personal representative of 
such employee in such case, if death ensue, maintain 
an action for damages by reason thereof.—WARD’S 
ADM’R V. CHESAPEAKE & O. Ry. Co., W. Va., 198. E. 
Rep. 389. 

78. MASTER AND SERVANT—Defective Railroad Cars.— 
The duty of a railroad company to exercise reasonable 
care in furnishing adequately safe trains for the use of 
its employees is not discharged by using reasonable 
care to employ and retain only competent and dili- 
gent inspectors, but it is liable if its inspectors in fact 
fail to discover a defect which a reasonable examina- 
tion would have disclosed.—UNION Pac. Ry. Co. V. 
SNYDER, U.S.S.C.,148. C. Rep. 756. 


79. MASTER AND SERVANT—Fellow-servant.—A com- 
plaint alleging injury to plaintiff, an employee in de- 
fendant’s stone quarry, by the negligence of defend- 
ant’s agent, inthe line of his duty as such agent, in 
that he pried off a piece of stone that plaintiff was 
about to pry off, while plaintiff was under it, shows 
that the negligence was that of a fellow-servant, as it 
was not inthe performance ofa duty owing from the 
master to the servant.—SALEM STONE & LIMECO. V. 
CHASTAIN, Ind., 36 N. E. Rep. 911. 


80. MASTER AND SERVANT — Negligence—Charity.—A 
master who sends his servant for treatment to a hos- 
pital maintained by the master for charitable purposes 
is not responsible for injuries caused to the servant by 
the negligence ofthe hospital attendants, where the 
master has exercised ordinary care in selecting such 
attendants.—UNION Pac. Ry. CO. v. ARTIST,U. 8. C. C. 
of App., 60 Fed. Rep. 365. 

81. MASTER AND SERVANT — Wrongful Discharge — 
Damages. — A contract for services of a salesman ina 
store does not imply a covenant by the salesman to 
violate the law, by working on Sunday, especially 
when no necessity is shown. — VAN WINKLE V. SATTER- 
FIELD, Ark., 25S. W. Rep. 11138. 

82. MECHANICS’ LIENS—Enforcement.—If a lien cred- 
itor, in filing a bill to enforce his lien against real 
estate, neglects to make necessary parties thereto in 
accordance with the former decisions of this court, all 
decrees entered will be reversed, and the proceedings 
thereunder annulled, and the bill will be remanded to 
be properly amended.—FARMERS’ BANK OF FAIRMONT 
Vv. WATSON, W. Va.,19S. E. Rep. 413. 

83. MECHANIC’s L1EN—Enforcement.—In an action to 
enforce a lien for labor and materia! furnished in the 
erection of a house, where the contract provided that 
the building should be completed to the owner’s satis- 
faction, and certain flues were not properly constructed, 





and an ornamental stonework front of imported stone 
was discolored in cleaning, there was a substantial 
basis for the owner’s claim that the building was not 
completed to his satisfaction. — BOOTS V. STEINBERG, 
Mich.,58N. W. Rep. 657. 

84. MECHANICS’ LIENS — Subcontractors—Pay ment .— 
As against a subcontractor authorized to do the work, 
the owner must prove that he was paid. It is not 
enough that the work was within the contract, and the 
owner paid the contractor for it.—GOULD V. BARNARD, 
Mont., 36 Pac. Rep. 317. 

85. MORTGAGE — Foreclosure — Collateral Attack. — 
Where a person executed a mortgage upon real estate 
which he afterwards sold, neither the district nor 
county court has jurisdiction to order a sale thereof in 
a suit against his administrator to foreclose the mort- 
gage, his estate having neither the legal nor equitable 
title thereto.—BRADFORD V. KNOWLES, Tex., 25 S. W. 
Rep. 1117. 

86. MORTGAGES—Foreclosure — Title of Purchaser.— 
A mortgage given on two distinct tracts of land de 
scribed one as the land bought of A\ and the other asa 
tract of 6534 acres, more or less upon which the mort- 
gagor then resided. The latter tract had originally 
consisted of four distinct parcels, bought at separate 
times, one of 6544 acres, andthe otherthree together 
of 344 acres; but the dwelling house was situated onthe 
latter parcels, and the whole was treated as one tract. 
The complaint in an action to foreclose, and the order 
and advertisement of sale, described the lands usin 
the mortgage: Held, thatthe purchaser of tbe latter 
tract was entitled to all four parcels.—EX PARTE BOYCE, 
8. Car.,19S. E. Rep. 495. 

87. MORTGAGE—Release—Penalty. — An action to re- 
cover a penalty for failing to discharge of record a 
mortgage, which had been fully paid and satisfied can- 
not be maintained until a demand forsuch discharge 
has been made, and it can only be brought within one 
year after the cause of action accrues; but where no 
demand is made until more than one year after the de- 
mand could have been made, the action to recover the 
penalty is barred by the statute of limitations. — WEY 
Vv. SCHOFIELD, Kan., 36 Pac. Rep. 333. 

88. MORTGAGE—Rescission—Aflirmance by Conduct. 
—A mortgage company filed a bill to rescind a mort- 
gage, and secure a return of the money loaned, on the 
ground of fraud. Afterwards, it advertised the prem- 
ises for sale under the deed oftrust. It did not, how- 
ever, attempt to make the sale, but pressed its suit for 
rescission with due speed: Held, that the act of ad- 
vertising should not be considered an affirmance of the 
mortgage. — WATTS V. BRITISH & AM. MORTG. CO. OF 
LonDON, U.S. C. C. of App., 60 Fed. Rep. 483. 

89. MUNICIPAL CORPORATIONS—Bonds—Mandamus.— 
Relators, who held ajudgment againstthe board of 
school directors of the city of New Orleans, applied for 
a writ of mandamus to compel the board of liquidation 
ofthe city debt to issue bonds in liquidation of such 
judgment: Held that, on such application, evidence 
that aspecial tax had been levied by the city to pay 
the indebtedness held by the relators, and that all 
claims but the school indebtedness had been funded, 
is irrelevyant.—UNITED STATES V. BOARD OF LIQUIDA- 
TION OF CITY DEBT OF NEW ORLEANS, U. 8.C. C. of 
App., 60 Fed. Rep. 387. 

90. NATIONAL BANKS—Assessment on Stock.—The es- 
tate ofa deceased owner of national bank stock is 
liable (Rev. St. § 5152) toan assessment levied against 
his executors in consequence of the failure of the bank 
after his death.—WICKHAM Vv. HOLL, U.S. C. C. (lowa), 
60 Fed. Rep. 326. 

91. NEGLIGENCE—Death of Child—Action by Parent.— 
In an action by a father for damages sustained by him 
through the wrongful death of a son nine years old, 
the complaint must aver that the child was free from 
contributory negligence, and this is not included in an 
averment that the parent was free therefrom.—TERRE 
HAUTE ST, Ry. CO. V..TAPPENBECK, Ind., 36N. E. Rep. 
915. 
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92. NUISANCE—Obstruction of Stream.—A party who 
leases the river bank in front of his land to another for 
the use of a boom to be operated in the river opposite 
said land, and who, after the boom is constructed, re 
ceives rent, year after year, from the boom company 
for said land without protest, is estopped from object- 
ing to the manner in which the boom is constructed.— 
ROGERS v. COAL RIVER BOOM & DRIVING Co., W. Va., 
198. E. Rep. 401. 


93. OFFICERS—Resignation.—By the rules of the com- 
mon law,a resignation of an office does not take ef- 
fect, so as to create a vacancy, until such resignation 
is accepted by the proper authority; but the common 
law, in this regard, is not in force in this State, to its 
full extent, and here a resignation without acceptance 
creates a vacancy, to the extent, at least, of giving 
jurisdiction to appoint or elect a successor, unless 
otherwise provided by statute. — REITER Vv. STATE, 
Ohio, 36 N. E. Rep. 948. 


94. PARTITION — Jurisdiction.—The Circuit Court of 
the United States cannot entertain a bill to partition 
lands where the complainant has been disseized, and 
the lands are held adversely by the defendants, and the 
purpose is to recover possession of the premises in 
dispute as well as to partition them, even though such 
a proceeding may be maintained in the courts of the 
State.—SANDERS V. DEVEREUX, U.S.C. C. of App., 60 
Fed. Rep. 311. 

95. PARTNERSHIP — Dissolution and Accounting.—A 
partner who takes exclusive possession and control of 
the assets of a firm on its dissolution, and undertakes 
to close up the business, is not entitled to contribu- 
tion from a partner for firm debts paid by him, with- 
out making a settlement of partnership accounts.— 
COMPTON V. THORN’S ADM’R, Va., 19S. E. Rep. 451. 


96. PARTNERSHIP—Incoming Partner.—An incoming 
partner of a trading firm is not liable for the prior 
debts of the firm without a special promise, founded 
ona sufficient consideration; but such consideration 
may be theinterest in the property ofthe firm re- 
ceived by him atthe time he becomes a member.— 
ROHLFING V. CARPER, Kan., 36 Pac. Rep. 336. 


97. PHYSICIANS AND SURGEONS—Practicing without 
License.—A physician called from another county, as 
being the nearest physician with the requisite skill to 
perform an amputation immediately necessary to save 
a patient’s life, and who had not sufficient time to pro- 
cure the license required by Rev. Stat. 1894, § 7322, can 
recover for the amputation, but not for subsequent 
visits, after he had time to procure a license.—BOARD 
OF COM’RS OF ADAMS COUNTY V. COLE, Ind., 36 N. E. 
Rep. 912. 

98. PLEADING — Ambigyous Demurrer.—A demurrer 
which states that “defendant herein demurs generally 
to the plaintiff’s complaint, and to each paragraph 
thereof separately, and for cause of demurrer says 
that the same does pot state facts sufficient to consti- 
tute a cause of action against this defendant,” is am- 
biguous and uncertain as to whether it is general or 
several.—MERRILL V. PEPPERDINE, Ind., 36 N. E. Rep. 
921. 

99. PLEADING — Assumpsit.—Though Rey. St. 1894, § 
2479, entitles defendant to give any matter by way of 
answer, except set-off or counterclaim, withot plead- 
ing it, there is no error in a charge limiting the issues 
to those made bythe pleadings wherein fact defend- 
ant has attempted no other proof. — KETTRY Vv. 
THUMMA, Ind., 36N. E. Rep. 919. 


100. PRINCIPAL AND SURETY — Release. — Where the 
payee of a note, though voluntarily and without the 
maker’s knowledge, writes thereon that he extends 
payment until a certain time, the surety is discharged, 
it being immaterial that the extension may not preju- 
dice him.—SLOAN v. LATIMER, 8. Car., 19 8. E. Rep. 
491. 

101, PROHIBITION.—A writ of prohibition will not issue 
to preyent a mayor’s court from proceeding in a mat. 





ter in which it has jurisdiction of the subject-matter, 
when the grievance complained ofcan be corrected 
by appeal or certiorari.—STATE V. WHITAKER, N. Car., 
198. E. Rep. 376. 


102. RAILROAD COMPANIES — Liability for Injuries.— 
Where the complaint alleged that defendant negli- 
gently ran its train into a train of which plaintiff's de- 
cedent was engineer, and killed him, and the facts 
raised no infereace of contributory negligence, a gen- 
eral allegation that the injury was inflicted without 
the fault or negligence of decedent was suflicient.— 
EVANSVILLE &T. H.R. Co. v. KRaprFr, Ind., 36N. E. 
Rep. 901. 


103. RAILROAD COMPANIES — Negligence—Fences.— 
Where, through the failure of a railroad company to 
erect and maintain sufficient fences, as required by 
Rev. St. Mo. 1889, § 2611,an animal gets on the track, 
causing the derailment of a train, an employee on the 
train, who is injured by the accident, is entitled to sue 
the company therefor, sincesuch statutes are designed 
to protect the persons on trains as well as the cattle 
owners.—ATCHISON, T. & S. F.. R. CoO. Vv. REESMAN, U. 
8. C. C. of App., 60 Fed. Rep. 370. 


104. RAILROAD COMPANIES—Negligence.—In an action 
against a railroad company for injuries to a child 
while on its cars as a licensee, defendant’s liability to 
the child is not the same as it would be to its employees 
in and about the same cars.—MEXICAN NATIONAL Ry. 
Co. v. Crum, Tex., 25S. W. Rep. 1126. 


105. REAL ESTAT# AGENTS—Commissions.—Real estate 
brokers, employed to procure a purchaser ora trade 
for property for a specified cummission are not en- 
titled to recover the commission agreed upon unless 
they were the primary, proximate, and procuring 
cause of the sale or exchange which was made.—LatT- 
SHAW V. MOORE, Kan.,36 Pac. Rep. 342. 


106. REAL ESTATE BROKER.—Where a broker merely 
introduced a seller to a purchaser, without taking any 
part inthe negotiations leading to the sale, his right 
to recover commissions promised him by the seller is 
not affected by the fact that, without the latter’s 
knowledge, he was also receiving, pay from the pur- 
chaser.—KNAUSS V. GOTTFRIED KRUEGER BREWING CO., 
N. Y., 36 Pac. Rep. 867. 


107. RECEIVER—Judgment.—Under Act Cong. March 
8, 1887, which declares that every receiver appointed 
by a federal court may be sued without previous leave 
of that court, but that ‘‘such suits shall be subject to 
the general equity jurisdiction of the court in which 
such receiver was appointed so far as the same shall 
be necessary to the ends of justice,” a judgment ren- 
dered against such a receiver by a State court in an ac- 
tion at law is conclusive as to the existence and 
amount of the plaintiff’s claim, but the time and man- 
ner of its payment are to be controlled by the court 
appointing the receiver.—DILLINGHAM V. Hawk, U. 8. 
C. C. of App., 60 Fed. Rep. 494. 


108. RELIGIOUS SOCIETIES — Property. —A religious 
society organized under Acts 1855, No. 145, permitting 
any five persons to form themselves into a religious 
society, and, on signing articles of association, to elect 
trustees to take charge of its property and transact its 
business affairs, and prescribing as qualifications for 
voters at elections, after the first, that a person must 
have been for a stated time a worshiper with, or con- 
tributor to the support of, the society, is not bound to 
hold property, deeded to it without any express trust, 
to the use of the particular religious denomination 
with which it first connects itself; but the society, 
through a majority of its members, may allow the 
property to be used by persons who recognize a dif- 
ferent denomination.—WILSON V. LIVINGSTONE, Mich., 
58 N. W. Rep. 646. 

109. REMOVAL OF CAUSES—Remand. — Where a cause 
is removed fiom the State Court tothe United States 
District Court, and, after years of litigationin said 
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United States court, an appeal is taken to the Supreme 
Court of the United States, and it is there held that the 
cause was improperly removed, and that the United 
States court had no jurisdiction of the cause, no valid 
proceeding could have been taken in said State Court 
during the pendency of said cause in the United States 
court.—PARKER’S ADM’R V. CLARKSON, W. Va., 19S. E. 
Rep. 431. 


110. REMOVAL OF CAUSES — Separable Controversy.— 
Suit was brought ina Colorado court by the owner of 
the equity of redemption in certain lands to set aside 
conveyances thereof made by the sheriff as trustee ex 
oficio, undera deed of trust. It was charged that the 
sale was made by fraud and collusion between the 
sheriff and the purchaser, and both were made defend- 
ants. It appeared, however, that the purchaser had 
paid a large sum of money for the lands, which the 
sheriff had distributed to the persons entitled: Held, 
that the sheriff was a necessary party, and that there 
was no separable controversy which would enable the 
purchaser, who was a citizen of a different State, to 
remove the cause to a Federal Court.—BARTH V, COLER, 
U.S.C. C. of App., 60 Fed. Rep. 466. 


111. REMOVAL OF CAUSES—Time of Removal.—A case 
is not removable under the act of March 3, 1887, § 3, 
after the time fixed by the State statute or the rules of 
the State Oourt for the defendant to answer or plead, 
even though the time has been extended by stipulation 
and by order of court.—RUBY CANYON GOLD MIN. Co. 
v. HonTrRR, U.S.C. C. (S. Dak.), 60 Fed. Rep. 305. 


112. REPLEVIN—Defenses—Warranty.—In replevin by 
the seller of goods, after notes given in payment there 
for, and secured by mortgage thereon, have become 
overdue, defendant, aSa defense, under the general 
denial, may show payment in part, and damages from 
breach of warranty.—C. AULTMAN &CO. Vv. FoRGy, 
Ind., 36 N. E. Rep. 939. 


113. RES JuDICATA—Accounting.—A suit for aceount- 
ing having been settled, by an agreement, fora net 
sum, complainants, with full notice of all their claims 
against defendant (from an accountant, who had gone 
through the latter’s books), sued defendant’s estate 
on the agreement, and recovered the sum agreed, 
with interest: Held, that their subsequent suit for ac- 
counting was barred.—RAYL v. HAMMOND’S ESTATE, 
Mich., 58 N. W. Rep. 654. 


114. SALE—Rescission — Fraud.—Where a purchaser 
buys goods with intent to defraud the vendor of their 
price, and sells them toa third party, it is not neces- 
sary thatthe last-named purchaser should have had 
notice ofthe original fraudulent purpose in order to 
defeat his title, but,in order to protect such subse- 
quent vendee in his purchase, the burden rests on him 
to show that his purchase was free from fraud, and 
foravaluable consideration.—KILPATRICK-KOCH DRY 
Goons Co. Vv. KAHN, Kan., 36 Pac. Rep. 327. 


115. STATUTE— Construction—Retroactive Laws.—No 
presumption arises that one section of an act was in 
tended to be retrospective by reason of an intention 
shown in another section that it should not be retro 
spective.—ROGERS V. ROGERS, Ind., 36 N. E. Rep. 895. 


116. TAXATION—Schools.—Under 2 Starr & C. Ann. St. 
p. 2222, § 44, authorizing school directors to determine 
and certify to the township treasurer the amount that 
must be raised by special tax, a certificate of special 
tax, signed by a winority of the directors, and not in 
any way adopted by the board at any meeting, is not 
sufficient to support a levy of a special tax.—PEOPLE 
Vv. SMITH, Ill, 36 N. k. Rep. 971. 


117. TAX SALE.—Where a sheriff, in making the afli- 
davit required by statute to be appended to the list of 
real estate sold by him for the non-payment of taxes, 
states that ‘‘Iam not directly or indirectly interested 
in the purchase of any of said real estate,” instead of 
stating that “Iam not now, nor have I at any time, 
been directly or indirectly interested in the purchase 








of any of said real estate,” if objection is made before a 
deed is made, as required by statute, the sale should 
be set aside.—BAXTER V. WADE, W. Va., 19S. E. Rep. 
404. 

118, TAX TITLE—Who may Attack.—Where the plaint- 
iffin an action in ejectment relies upon a purchase of 
land in controversy at a delinquent tax sale, anda 
deed executed to himin pursuance thereof, the defend 
antis not entitled to attack the deed so acquired for 
irregularities in the proceedings connected with said 
tax sale, unless he or those under whom he claims 
were owners of the title to said land which was sold at 
the time of said delinquent sale, or were entitled to 
redeem the same.—HAWKINBERRY V. SNODGRASS, W. 
Va., 19S. E. Rep. 417. 


119. TRUSTS — Monopolies—Interstate Commerce.— 
Under Act Cong. July 2, 1:90, a combination whose ob- 
ject is to enable a single company to monopolize and 
control the business of refining and seiling sugar, by 
buying up all competing concerns in the United States, 
is not in violation of this statute; for it constitutes no 
restriction upon, or monopoly of, commerce between 
the States, but, at most, only makes it possible for the 
promoters of the combination to restrict or monopo- 
lize such commerce, should they so desire.—UNITED 
STATES v. E. C. KNIGHT Co., U. 8. C. C. (Penn.), 60 Fed. 
Rep. 306. 

120. VENDOR AND VENDEE—Bona Fide Purchaser.— 
The existence of a contract for the sale of land, void 
under the statute of frauds, does not affect the title of 
a subsequent purchaser, even though he have notice 
of it.—VANCLOOSTERE V. LOGAN, II1., 36 N. E. Rep. 946. 


121. VENDOR AND VEND#®E—Emblements—Parol Res- 
ervation.—The grantor of farm lands may reserve the 
growing crops by oral agreement.—KLUSE V. SPARKS, 
Ind., 36 N. E. Rep. 914. 


122. WAREHOUSEMEN — Receipts — Conversion.—A 
warehouseman issued a receipt for a cargo of peas re- 
ceived subject to the order of the O bank. The receipt 
was attached to an accepted draft on defendant, and 
discounted at said bank on the agreement that defend- 
ant could get the peas on paying the draft. The draft 
was not paid at maturity, and the warehouseman paid 
it, took an assignment of it, and sued defendant on it, 
alleging that he had without authority taken the peas: 
Held that, plaintiff having paid the draft, defendant 
could not set up any violation of Pen. Code, § 683, in 
parting with property covered by his negotiable re 
ceipt without surrender of same.—BURNHAM V. CAPE 
VINCENT SEED Co., N. Y., 36 N. E. Rep. 889. 


123. WILLS — Estate Devised—Dry Trust. — A simple 
devise of real and personal property in trust for plaint 
iff, a married woman, wheme there are no limitations 
over,and no active duties to be performed by such 
trustee, vests the legal title to the real estate in 
plaintiff, under the statute of uses.—MCKENZIE V. SuM- 
NER, N. Car., 198. E. Rep. 375. 


124. WILL—Rule in Shelley’s Case.—A devise of land 
to testator’s daughter ‘‘during her natural life, and 
after her death to descend and vest in her legal beirs,” 
vives the daughter an estate in fee. — VANGIESON V. 
HENDERSON, Ill., 36 N. E. Rep. 974. 


125. Writ OF ERROR—Final Judgment — Attachment. 
—Anorder quashing an attachment, and leaving the 
action still pending in the trial court, cannot be re- 
viewed by writ of error, since it is not a final decision. 
—HAMNER V. Scott, U.S.C. C. of App., 60 Fed. Rep. 
343. 
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